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(i) 
STATEMENT OF QUESTIONS PRESENTED 
The questions presented by this Appeal are: 


I. 

Whether the authority of the Secretary of the Army over the 
subject matter of a construction contract, for the use of the Army, ends 
with its performance, or whether after completion and acceptance of 
the work and the payment of the contract price his authority extends to 
a judgment in revocation of the payment of part of the price and to a 
valid demand for the return of the revoked payment, without the con- 


sent of the contractor. 


II. 

Whether after the completion and acceptance of the work and the 
payment of the price as determined by the Secretary of the Army, with 
respect to a construction contract for the use of the Army, an adminis- 
trative appeal by the contractor for an additional payment, under pro- 
cedure prescribed in the contract for the settlement of disputes by the 
decision of the Secretary, is equivalent to consent by the contractor 
that the Secretary may revoke and reclaim a payment already made by 


him and accepted by the contractor. 


III. 

Whether a civil action against the Secretary of the Army is 
essentially a suit against the United States, in which it is alleged, that 
after the work of a construction contract for the use of the Army was 
completed and was by authorized acts of the Secretary accepted and the 
price adjusted and paid by him, the Secretary without the consent of the 
contractor ordered the revocation and reclamation of a part of the pay- 
ment and the setting off of the amount thereof against funds admittedly 
due or to become due to the contractor on other contracts with the 
United States; or whether such orders for the revocation, reclamation 


and offsetting of an authorized and completed payment of a discharged 


contract are unauthorized acts of the Secretary, which may be enjoined. 
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2 UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14, 273 


CHAS. H. TOMPKINS CO., 


Appellant, 
7 v. 
WILBUR M. BRUCKER, 
as Secretary of the Army, 
: Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
, AND 
C JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This civil action seeks an injunction against the Secretary of the 
Army to restrain certain acts of that officer alleged to be without and 
beyond the scope of his official authority and attempted and threatened 
£ with respect to a completed and discharged construction contract, 
wherein the matter in controversy exceeds the sum of $3, 000.00, all 
as set forth in the Complaint (Joint Appendix 1-8). The jurisdiction of 
the United States District Court for the District of Columbia was derived 
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from Title 28, Section 1331, U.S.C.A., 62 Stat.930, and from Title 
11, D.C. Code (1950) Section 305, 63 stat. 108. The jurisdiction of 
this Court on appeal to review the Order of the District Court (Joint 
Appendix 49-50) granting summary judgment for the Appellee and dis- 
missing the Complaint is derived from Title 28, Section 1291, U.S.C.A., < 
62 stat 929. 


STATEMENT OF THE CASE 


The Appellant, a construction contractor, seeks to enjoin the 
Appellee as Secretary of the Army, from interposing or setting-off a < 
claim which he has, in alleged excess of the authority of his office, 
stated against the Appellant, as a bar to the payment to the Appellant 
of a like sum admittedly due or to become due from the United States 
on other contracts with Appellant. The Court below dismissed the 
complaint as essentially a suit against the United States and held that - 
Appellant's remedy was in the U.S. Court of Claims to recover any 
money which may be wrongfully withheld from Appellant by the United 
States. (Joint Appendix 49-50) 


Appellant urges in this appeal that the judgment below was in P 
error and was based upon a misapprehension of the action. There is 
no substantial issue of fact between the parties. The facts occurred a 
after completion and acceptance of a chemical plant and appurtenant - 


facilities at Natrium, West Virginia, resulting from a contract between 
Appellant and the United States. The contract was dated November 20, 

1951 and was to be completed in 330 days. Completion did not, in fact, 
occur until June 24, 1954 or 924 days after notice to proceed, which ‘ 
was a 594-days over-run amounting to 180% of the contract completion 

time. The work was formally accepted upon its completion. During * 
performance, progress payments were made, and at completion and on 


acceptance, the balance of the contract price, with extras, to the extent 


admitted by the Government, was paid (Joint Appendix 3), except for a 
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nominal amount of $100. 00 (Joint Appendix 45), which is withheld by the 
Government. Included in the payments to Appellant was the sum of 
$66, 013.00 admitted by the Government as an adjustment of the contract 
price of the concrete, masonry, roofing and earthwork, for which the 
Government further admitted that it was liable by reason of its delay of 
that work for an unreasonable length of time. The contract contained a 
specific promise to make such adjustments. This payment was made 
to the Appellant by the Government for the benefit of four sub-contractors, 
(Exhibit 1 of the Complaint, Joint Appendix 9) to whom the funds were 
immediately passed by the Appellant in compliance with the precise 
terms of the payment. (Affidavit of Charles H. Tompkins, Jr., Joint 
Appendix 43). 

The appellee, as Secretary of the Army, acted for the United 


States, in the making and supervision of the contract, in the acceptance 


of the work on completion, and in the payment of the contract price. He 


was fully authorized to do so; the contract was duly authorized and the 


funds paid to the Appellant were available for the purpose. The facts 
of liability on the part of the United States, and the amount thereof, for 
the payments made to the Appellant, were determined by the Appellee, 
or by his duly authorized representatives. This is particularly true as 
to the payment of the $66, 013.00, which is the subject of this action. 
By his own act, as an agent of the United States, Appellee paid that sum 
to the Appellant, in trust for the benefit of four sub-contractors who 
were identified in the order for the payment, (Joint Appendix 9). The 
trust was duly executed by the Appellant, who has no lawful right to re- 


cover it from the sub-contractors to whom it has been paid. 


After the event of contract performance, of acceptance of the 
work, and payment of the agreed price, in all of which, as has been 
said, the Appellee, as Secretary of the Army, acted for the United 
States by authorized, valid and uncontested actions, he made the judg- 


ments and took the actions and issued the orders which are complained 
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of in this action and on account of which Appellant prays that he be en- 
joined (Joint Appendix 7). For he then concluded, not that the United 
States had not promised to make the payments in the amount and in the 
manner in which they had been made, but that Appellant had no standing 
to claim or to receive the sum of $66, 013.00; he then undertook to can- 
cel the order under which payment of the $66, 013.00 had been made, as 
though it was a void order, (Complaint, Exhibits 3 and 4, Joint Appendix 
32-34); he then issued against Appellant a "Bill for Collection” based 
upon the foregoing, and; he then demanded payment of the Bill of 

$66, 013.00, and ordered that in default of such payment that the sum be 
withheld from any amount admittedly due or to become due by the United 
States to the Appellant, (Complaint, Exhibit 5, Joint Appendix 37 and 38). 
In this action Appellant does not complain that these acts of the Appellee 
are merely wrong and, therefore, that Appellant is entitled to relief be- 
cause of such error. The Appellant says that these acts were not author- 
ized acts; that they were committed beyond and in excess of legal au- 
thority; that in committing them the Appellee acted as though he was a 


public official but actually was a volunteer and a private person assuming 


an authority which he did not have; that these acts are not the acts of the 
sovereign, and; that the Appellant has no adequate protection against 
them save by an injunction to prevent the imposition of a claim against 


it and interference with its lawful business. 


STATEMENT OF POINTS 
1. 

The authority of the Secretary of the Army over the subject 
matter of the contract in question ended upon the completion and accep- 
tance of the work and the payment of the price as determined by him 
and his subsequent acts were without specific authority from the United 
States and general authority for such acts may not be inferred without 
a denial of due process, and it was error for the lower Court not to so 


adjudge. 








2. 

An administrative appeal to the Secretary of the Army for an 
additional payment denied by his subordinate, under a clause in a con- 
tract providing for the settlement of disputes, is not of itself consent 
by the contractor that the Secretary may revoke a payment already 
made which is not in dispute, and the Court below erred in not so 
holding. 


3. 

The acts of the Secretary of the Army in ordering the revo- 
cation of a payment under a contract, the issuance of a bill for recla- 
mation of the payment, and the set-off of the amount thereof against 
funds admittedly due to the contractor, when committed after the dis- 
charge of the contract, were without and beyond the authority of his 
office, are not the acts of the sovereign and a suit against the Secretary 
to enjoin such acts is not a Suit against the United States and it was 


error in the Court below to render judgment to the contrary. 


SUMMARY OF ARGUMENT 


The statute which gives to the Secretary of the Army authority 
necessary to conduct all the affairs of the Department of the Army, in- 
cluding its procurement activities, gives ample authority to make pro- 
curement contracts, to supervise their performance, and to make pay- 
ment to contractors from funds available for the purpose. But once a 
procurement contract is performed and is thereby discharged the Sec- 
retary's authority to conduct this affair of the Department is ended be- 
cause the affair itself is at an end. He may not re-open the contract, 
revoke a payment which he has made and impose an obligation on the 
contractor to return the payment, without the contractor's consent. 


For as to a payment made and accepted the contract is performed and 


discharged. 
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As to a payment which has been denied by his subordinate, and 
is, therefore, in dispute, the Secretary may hear and determine an ap- 
peal to him. The contract so provides. And the Secretary has authority 
to grant or to refuse such payment. His action is subject to judicial 
review, but his authority to act is clear. But an appeal to the Secretary 
on a disputed claim does not put in issue a payment which is not in dis- 
pute and which has been made and accepted, nor consent that the Secre- 
tary may review and revoke that payment. The merits of the two claims 
are not before this Court. But the Secretary can derive no authority to 
undo the performance of a contract from a request that he act on an un- 


completed transaction which the contract reserved for his decision. 


Unauthorized acts of the Secretary of the Army are not acts of 
the Government, but of the Secretary alone. For the Secretary to revoke 
a payment and levy a bill for collection for its return when the contract 
out of which the payment grew has been discharged is virtually to render 
a judgment against the appellant. For the Secretary to interpose the bill 
for collection between appellant and funds due to it by the Government is 


to execute the unauthorized judgment against the property of appellant. 


The Secretary would pay the bill or judgment with funds due to be paid 


to appellant. And while the title to the funds and their possession is in 
the Government the title to an admitted contract right to the funds is in 
appellant. Thus the Secretary by unauthorized acts would trespass on 
property of the appellant. A suit for a declaratory judgment and an in- 
junction against the Secretary on this state of facts is not a suit against 
the Government. The fact that appellant might accede to the unauthorized 
demand of the Secretary and sue the Government in the Court of Claims, 
for the return of the money does not foreclose his suit to enjoin the un- 


authorized act. 








STATUTE, REGULATION, CONTRACT DISPUTE PROCEDURE 


1. STATUTE. "(a) There is a Secretary of the Army, who is the 
head of the Department of the Army. 


(b) The Secretary is responsible for and has the 
authority necessary to conduct all affairs of the Department of 
the Army. * * * * * 

(d) The Secretary, or, as he may prescribe, the 
Under-Secretary or an Assistant Secretary shall supervise all 
matters relating to - 

(1) The procurement activities of the Depart- 
ment of the Army. * * * * * 

(e) The Secretary, as he considers appropriate, 
may assign, detail, and prescribe the duties of members of the 
Army and civilian personnel of the Department of the Army. 

(g) The Secretary may prescribe regulations to 
carry out his functions, powers, and duties under this title." 
Act of August 10, 1946, C 303, 70 A Stat.157, U.S.C. , Title 
10, Section 3012. 


2. DISPUTES PROCEDURE. 





"CLAUSE 6. Disputes. Except as otherwise specifically 
provided in this contract, all disputes concerning question of 
fact which may arise under this contract, and which are not 
disposed of by mutual agreement, shall be decided by the con- 
tracting officer, who shall reduce his decision to writing and 
" send by registered mail, return receipt requested, a copy 
thereof to the contractor at his address shown herein. Within 
30 days from the receipt thereof the contractor may appeal in 
> writing to the Chief of Engineers, whose written decision there- 
on, or that of his designated representative or representatives, 
Shall be final and conclusive upon the parties hereto unless, 
within 30 days after the receipt thereof by the contractor, he 
- appeals in writing to the Secretary of the Army, which appeal 
Shall operate to vacate said decision of the Chief of Engineers. 
If the dispute is determined by the Secretary of the Army, his 
written decision, or that of his designated representative or 
representatives, shall be final and conclusive upon the parties 
hereto. The Chief of Engineers or the Secretary of the Army 





ee 
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may designate an individual or individuals, other than the con- 
tracting officer, or a board, as his authorized representative 
to determine appeals under this article. In any proceeding 
under the provisions of this article, the contractor shall be 
afforded an opportunity to be heard and offer evidence in sup- 
port of his appeal. Pending decision of a disput> hereunder 
the contractor shall diligently proceed with the performance 
of this contract. Any sum or sums allowed to the contractor 
under the provisions of this article shall be paid by the Govern- 
ment as part of the cost of the articles or work herein con- 
tracted for and shall be deemed to be within the contemplation 
of this contract." 

{Reproduced from the contract under stipulation of counsel.) 


REGULATION OF SECRETARIES OF THE ARMY, NAVY AND 
AIR FORCES. 


"4. The Armed Services Board of Contract Appeals is 
hereby designated and shall act as the authorized representative 
of the respective Secretaries of the Army, Navy and Air Force 
in hearing, considering and determining as fully and finally as 
might each of the Secretaries (a) appeals by contractors from 
decisions on disputed questions by contracting officers or their 
authorized representatives or by other authorities pursuant to 
the provisions of Armed Services contracts requiring the de- 
cision of appeals by the head of a Department of the Armed 
Services or his duly authorized representative or board, or 
pursuant to the provisions of any directive whereby the Secre- 
tary of a Department of the Armed Services has granted a right 
of appeal not contained in the contract; (b) appeals by Armed 
Services contractors pursuant to section 13(c)(1)(i) and section 
17(c) of the Contract Settlement Act of 1944. When an appeal is 
taken pursuant to a disputes clause in a contract which limits 
appeals to disputes concerning questions of fact, the Board may 
nevertheless in its discretion hear, consider, and decide all 
questions of law necessary for the complete adjudication of the 
issue. Unless the contract provides otherwise, when in the 
consideration of an appeal it appears that a claim for unliqui- 
dated damages is involved tnerein, the Board shall, insofar as 
the evidence permits, make findings of fact with respect to such 
claims without expressing opinion on questions of liability." 

(Appendix A. Armed Services Procurement Regulations. ) 














ARGUMENT 
I. 
The Acts Complained Of Are Unauthorized. 


The fundamental authority of the Secretary is derived from the 
Statute which established his office (Appellant's Brief, page 8). Under 
that authority he made the contract described in the complaint, through 
a contracting officer designated by him, and he established an appeal 
board to hear and determine for him disputes, according to the terms 
of the contract (Appellant's Brief, page 8,9). The acts of the contract- 
ing officer and of the appeal board were therefore the acts of the Secre- 
tary. 


There can be no doubt that the acceptance of the work on com- 
pletion and the payment of the contract price were authorized acts. The 
officer who acted was duly delegated and the money was available for the 
purpose. To say that these acts were done in mistake of fact or law is 
not to say they were not authorized. Acceptance of the work and payment 
of the price discharged the contract. These acts are evidence of its per- 
formance, according to its terms which, of course, discharged the con- 
tract. Williston on Contracts, (Revised edition, 1938), Section 1793. 


It seems clear that once the contract is ended the Secretary's 


authority to act under it is ended also. 


After acceptance and payment (Joint Appendix 7), the Appellee 
conceived that in making payment of $66, 013.00 to Appellant as part of 
the contract price his subordinate, the contracting officer, made a mis- 
take, and that Appellant has received money not due under the contract 
and was overpaid. He can, of course, discipline his subordinate for he 
has authority over him. He can recommend that the United States sue 
Appellant in a court of law to recover the money, in which action the 


rights of both parties to the contract may be determined. But since he 


has no further authority over the Appellant, since his authority over the 
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subject matter of the contract ended with the contract, and since he has 
parted with the money, he has no authority to make any further order 
which will affect Appellant's rights with respect to the payment which 
has been made. To contend that he has such authority is to endow him 
with dictatorial powers or with judicial powers. Being an administrative 
officer within the Executive Department he must act according to the law 
which controls his office. This does not include judicial power, or the 


power to undo a completed contract. 


If this were not so, no contract with the United States could 
ever be performed and completed so long as there was an officer of the 
United States who would assert that it was still executory or incomplete 


or that the price though paid should be repaid to the Treasury. 


In the case at bar, the contracting officer made the payment to 
Appellant in trust for four of its sub-contractors, as shown by his order 
for payment (Joint Appendix 9 and 10). Appellant promptly paid the en- 
trusted funds to its sub-contractors named (Joint Appendix 43). The 
Engineers Claims and Appeals Board thought the payment was proper, 
and so decided (Joint Appendix 11-23). Twenty months later the Armed 
Services Board, acting for the Secretary-Appellee, ordered the revo- 
cation of the payment, (Joint Appendix 24-32). The actual revocation 
occurred five months later still, (Joint Appendix 35-36). Thus Appellee 
attempts to revoke the payment and demands its return because of an 
alleged mistake of law, but Appellant may not on such a ground recover 
the money which he has paid out. 


Appellant does not seek relief from Appellee's acts in this action 


on the ground that they were wrong. For that issue can be raised only 
in an action to which the United States is a party. 


Appellant seeks relief here upon the ground that the acts com- 
plained of were not authorized by law. 
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i. 
Authority Was Not Conferred By Consent. 


After the payment to it of the amount in question here, Appellant 
presented an administrative appeal, under the contract, for an additional 
payment for the Same work, which had been denied by the contracting 
officer. The additional payment was in dispute, and the appeal as to it 
was presented under Clause 6 of the contract, (Appellant's Brief, page 8). 
This clause is for the settlement of disputes arising under the contract. 
There was no dispute as to the authority or propriety of the payment of 
$66, 013. 00 to Appellant for delay in the work by the Government. This 
payment was made and accepted while the contract was executory. By 
its administrative appeal, Appellant asserted that the payment was in- 
adequate. Any claim that thus Appellant gave consent that appellee 
could revoke a payment already made is groundless. A claim that this 
administrative appeal procedure empowered Appellee to appeal to him- 
self from a decision of his subordinate is equally groundless. Appellee 
was authorized on timely administrative appeal of Appellant to grant or 
to refuse payment from funds available for the contract and of which he 
had control. The disputes clause of the contract gave to Appellee no 
authority to pass any order with respect to a fund already paid by the 
Government to Appellant and over which Appellee'’s control was thereby 


ended. 


I. 
This Is Not A Suit Against The United States. 


The action, in no respect, seeks a remedy against the United 
States. The money which is the subject of the action has long since been 
paid to the Appellant by authorized official acts of the Government. The 
suit is to prevent the Secretary of the Army from taking the payment 
back by legerdemain, or without authority of law. For if the Secretary's 


actions are allowed to remain and his threat is carried out, Appellant 
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will be deprived of money which it has earned and which has been paid 
to it in the settlement of its contract with the Government. But if the 
relief prayed for by the Appellant is granted to it, the Government will 
be in no wise affected. It will be required to pay no money to the Appel- 
lant. And it may sue the Appellant in a court of justice to recover any 
money which it may feel has been paid to Appellant under a mistake of 


law. 


Appellant asserts that the acts of the Secretary of the Army in 
revoking a payment to it under a contract and seeking to reclaim it, 
both after the work was completed and accepted and paid for, is beyond 
his authority, and rest on force alone. If that be true, then the off- 
setting of a similar amount against funds admittedly due or to become 
admittedly due to the Appellant from the Government under other con- 
tracts, is equally beyond the authority of the Secretary. 


| The principles under which special relief of the character sought 
in this action can be granted against an official of the United States, were 
fully considered and authoritatively stated as far back as 1882 by the 
Supreme Court, in the language of Justice Miller, in the case of U. S. 
vs. Lee, 106 U.S. 196, 27 L.Ed.171, 1S.Ct.240. Since that date it 
has been well established that if the act be without or beyond the au- 
thority of the officer it is not the act of Government but of the officer 
alone and he may be held responsible for it without regard to his office, 
and enjoined or required to make amends or redress. For in such case 
the contest is not with the Government, but with the official. And as 
the Court said in the Lee case: 


"No man in this country is so high that he is above 
the law. No officer of the law may set the law at 
defiance with impunity. All officers of the Govern- 
ment from the highest to the lowest are creatures 
of the law and are bound to obey it." 
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In the Lee case, the legatee of the Arlington estate brought a 
suit in the Virginia Court to eject officers of the Army who were in 
possession of the property and refused to surrender it to him. The 
Attorney General appeared for the defendants and suggested the interest 
of the United States. The case was transferred to the courts of the 
United States, where, without submitting the Government to the juris- 
diction of the court, the Attorney General again suggested that the de- 
fendants held the property for the United States under a tax title. Under 
this suggestion, the Supreme Court considered the title and held that it 
was invalid and that the possession of the property by defendants was not 
authorized by law. To the suggestion that the matter could not be de- 
termined except in an action to which the United States was a party, the 
court said, "the defense stands here solely upon the absolute immunity 
from judicial inquiry of everyone who asserts authority from the Exe- 
cutive Branch of the Government, however clear it may be that the 
Executive possessed no such power."' The court suggested that the 
United States might rely on its tax title, if it so wished, in a suit to 


quiet title. 


The other case most frequently cited in this connection is that 

of the Philadelphia Company vs. Stimson, 223 U.S. 605, 56 L. Ed. 570, 
32 S.Ct. 340. In that case, the plaintiff sought to prevent the Secretary 
of War from causing criminal proceedings to be instituted against it be- 
cause of the reclamation and occupation of his land outside of harbor 
limitations prescribed by the Secretary of War, upon the ground that 
his property rights had been wrongfully invaded in fixing such limits. 
Speaking for the Supreme Court in that case, Mr. Justice Hughes said: 

"The complainant did not ask the court to interfere 

with the official discretion of the Secretary of War 

but challenged his authority to do the things of which 

complaint was made. The suit rests upon the charge 


of abuse of power and its merits must be determined 
accordingly; it is not a suit against the United States." 
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The Supreme Court has recently re-examined the principles 
underlying suits for special relief against officers of the United States 
in the case of Larson vs. Domestic and Foreign Commerce Corporation, 
337 U.S. 682, 93 L. Ed.1628. In that case, Larson's predecessor, as 
Administrator of War Assets, sold a pile of coal to the plaintiff for a 
price payable as the coal was removed. Before the removal, the same 
official proceeded to sell the coal to another and the plaintiff sought an 
injunction to prevent the second sale. On appeal this court remanded 
the case to the District Court to determine whether the title to the coal 
had passed to the complainant on the first sale. (83 App. D.C. 13, 165 
F.2d 235). The Supreme Court, however, held that the suit was a suit 
against the United States and dismissed it over the dissent of three 
Justices. The majority of that Court held that whether the title to the 
coal passed or not, or whether the second sale was right or wrong, was 
not controlling; but that since the Administrator had possession of the 
coal he had authority to deal with it. In restating the rule, the Supreme 
Court said: 

"The action of the officer of the sovereign 
(be it holding, taking or otherwise legally 
affecting the plaintiff's property) can be 
regarded as so ‘illegal’ as to permit a suit 
for specific relief against the officer as an 
individual only if it is not within the officer's 
statutory powers or, if within those powers, 


only if the powers, or their exercise in the 
particular case, are constitutionally void." 


This is a statement of the rule of the Lee case and of the Stimson 





case in negative form. 


Previous to the Larson case the Supreme Court had rejected a 
suit to enjoin the Secretary of the Navy from offsetting the amount by 
which he had, under the terms of the Renegotiation Statute, determined 
that a contractor for the Navy had earned excessive profits, against 


payments due the same contractor on other contracts. That was the 
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case of Mine Safety Appliance Co. vs. Forrestal, 326 U.S. 371, 90 L. 
Ed. 140, 66 S.Ct.219. In that case the complainant attacked the Re- 
negotiation Statute as unconstitutional. But the Supreme Court held that 
even so, the action was a suit against the United States and dismissed it. 
However, in the Forrestal case the officer acted under the positive man- 
date of a statute, both in the determination of excessive profits and in 
withholding the amount thereof from payments otherwise due the con- 
tractor. The statute bound the officer, until it was set aside. He, there- 
fore, acted under color of right. In the case at bar the officer acted 
wholly without authority or color of right in revoking a payment made 
under a contract, after the contract was discharged. The payment of 
money admittedly due Appellant would appear to be a mere ministerial 
duty. For the officer to interpose his unauthorized act of revocation 
between Appellant and his right to receive money admittedly due to it 
cannot give authority for the revocation. The officer can hardly be said 
to actfor the sovereign when he withholds public funds admittedly due to 
another for no reason at all, or for a wholly unauthorized reason. For 
if so, both Appellant and the Government are helpless against his arbi- 


trary and unauthorized acts. 


The fact that Appellant may submit to the demands of the Secre- 
tary of the Army and pay over the money demanded by him and then sue 
the United States in the Court of Claims does not foreclose its right to 
an injunction. Because in a proper case a litigant may seek injunctive 
relief against an unauthorized act even though he also haS a remedy in 
the Court of Claims. Land vs. Dollar, 330 U.S. 731 and 738, 91 L. Ed. 
1209 and 1216, 67S.Ct. 1009. 


When the Appellant seeks an injunction against an officer, founded 
on an authorized act which would take its property without due process, 
it is error for the Court below to dismiss the suit on the facile conclu- 
Sion that the action "is clearly an indirect way to recover $66, 000 which 


the Appellant claims is due him from the Government.'"’ For when the 


16 


Appellee attempts to turn back the clock and to undo an authorized act 

of his own, and in doing so, acts wholly without authority or under an 
authority which the Government could not confer upon him under the 
Constitution, then the Government can have no interest in his act. It 

is of no possible benefit to or protection of the policy of prerogative of 
the sovereign that the Appellant should suffer a wrong and be required 

to sue for the payment of money which would be paid to him but for the 
unauthorized and voluntary act of its officer. The basis of sovereignty 
is authority which, when flouted or exceeded, is impeded. To restrain 
an officious act is not only to protect those whom the act would wrong 
but to strengthen the Government which the act would dishonor. And it 
can be no real answer to a dictatorial and unauthorized act for an officer 
to say that but for such an act the Government would part with some 
money which it would otherwise pay, and therefore, the effort to re- 
strain the uncontrolled exercise of power is in effect a suit against the 
Government. It is true that the rights of the Government may not be tried 
behind its back and that a litigant who presents a dispute on contracts, or 
torts, should not be permitted to stop the Government in its tracks. But 
it is also true that an officer who, under the guise of authority, acts be- 
hind the Government's back, ought to be stopped in his tracks. 


For these reasons the judgment of the court below is erroneous 
and should be vacated and judgment should be granted in answer to the 
prayer of Appellant's complaint. 





Respectfully submitted, 
ALAN JOHNSTONE 


740 Fifteenth Street, N. W. 
Washington 5, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX 


THE UNITED STATES OF AMERICA 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


| Filed March 2, 1957] 


CHAS. H. TOMPKINS CO. 

1737 K Street, N. W. 

Washington, D.C. 
Plaintiff 


Vv. 


WILBUR M. BRUCKER, 
as Secretary of the Army 


) 
) 
| 
) Civil Action No. 516-'57 
) 
) 
) 
Defendant ) 


COMPLAINT 
(For Declaratory Judgment and Injunction) 


The Plaintiff complaining of the Defendant, alleges: 
i 
That the Plaintiff is a corporation organized and existing under the 
laws of the District of Columbia, with its principal office at 1737 K Street, 
N. W., in the City of Washington, in the District of Columbia, and is en- 
gaged in building construction; that the Defendant is the Secretary of the 
Army, with his office at the Department of the Army in the City of Wash- 
ington, in the District of Columbia, and as such is charged with admin- 
istrative functions with respect to certain construction contracts between 
the Plaintiff and the United States of America, which are hereinafter 
described. 
2. 


The matter in controversy in this Action exceeds the value of 


$3, 000.00, exclusive of interest and costs, and arises under the laws 
of the United States and the jurisdiction of the Court of this Action is 
derived from Title 28, Section 1331 of the United States Code Annotated, 
62 Stat 930 and Title 11 District of Columbia Code (1950), Sections 305 
and 306. 
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3. 

That, heretofore, on the 30th day of November 1951 the Plaintiff 

entered into a contract, hereinafter called the Prime Contract, 
with the United States of America, hereinafter called the Government, 
the same being contract No. DA-46-022-ENG-1448, for the construction 
of a defense facility consisting of a chemical plant for the use of the 
Army of the United States at Natrium, West Virginia, the work in which 
said contract was under the direction and supervision of the Department 
of the Army and of the Defendant as Secretary of the Army, whereby the 
time for completion was fixed at 330 days; the Plaintiff was required to 
sub-contract the work to the greatest extent feasible to effectuate a policy 
to utilize the services of all available personnel; the Government con- 
tracted to furnish certain equipment, therein described as "Government- 
Furnished-Property, " for incorporation in the work by the Plaintiff; the 
supervision of the work on behalf of the Government was entrusted by 
the Defendant to a subordinate official designated in the contract as the 
"Contracting Officer"; the Government specifically obligated itself to 
adjust and increase the price of the work in the event that it failed in 
timely delivery of the Government-Furnished-Property for an unreason- 
able length of time and thereby increased the cost of the work; the Govern- 
ment reserved the right to suspend the work for its convenience on con- 
dition that the Contracting Officer would adjust and increase the time or 
price of the work, or both, if such suspension of the work increased the 
cost thereof; the determinations of fact by the Contracting Officer were 
stated to be final and binding on the parties subject only to the right of 
the Plaintiff to appeal to the Chief of the Corps of Engineers of the Army 
and thence to the Defendant or to their authorized representatives whose 
decisions thereon within the authority conferred by law were stated to 

be conclusive; the Defendant established certain administrative 
boards designated as the "Corps of Engineers Claims and Appeal Board" 
and the "Armed Services Board of Contract Appeals" of the Department 


of the Army, to hear and determine appeals of the Plaintiff from Ad- 


ministrative decisions under the said contract, and that pursuant to law 
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the Plaintiff delivered to the Contracting Officer his two several Surety 
Bonds to guarantee performance of the contract and to guarantee pay- 
ment by the Plaintiff of all just claims and debts of persons furnishing 
labor and material on its order, in the work of the said Prime Contract. 
4. 

That the Plaintiff entered into sub-contracts with others to per- 
form on its behalf, and subject to all of the terms of the Prime Contract, 
the Earth work, the Concrete work, the Masonry, and the Roofing and 
Siding work. The work of the Prime Contract was in fact suspended by 
the Government, in whole and in part, for its convenience, and the 
Government was late in the delivery of Government-Furnished- Property, 
both for an unreasonable length of time, as a result of which the execu- 
tion and completion of said contract was unreasonably delayed and the 
cost to the Plaintiff of the performance of said contract was thereby in- 
creased; that the actual time required for the performance of said con- 
tract was 960 days; that the Plaintiff made due demand and application 
for an adjustment of and an increase in the contract price on account of 
such suspensions and delays by the Government and that pursuant to 
the terms of the contract and the obligation of the Government there- 
under the Contracting Officer made a determination that the act of the 

Government in suspending the work and the delays in the delivery 
of Government-Furnished- Property was unreasonable and had, in fact, 
increased the cost of the work and by his order increased the contract 
price and the amount payable to the four sub-contractors of the Plaintiff 
for Earth work, Concrete work, Masonry work, and Roofing and Siding 
work, in the amount of $66, 013. 00, said determination and order being 
in words and figures as shown on a copy thereof, which is attached to this 
Complaint as Exhibit 1, and made a part hereof. 

3. 

That thereafter and pursuant to said order the sum of $66, 013. 00 
was duly paid by the Contracting Officer to the Plaintiff, which was 
accepted by the Plaintiff and the Plaintiff immediately disbursed the 


sum, in the several amounts so determined, to the sub-contractors, 
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as directed in the order and consonant to its aforesaid Payment Bond. 
6. 
That thereafter under the terms of the Prime Contract the Plain- 


tiff presented its appeals to the Corps of Engineers Claims and Appeal 


Board and to the Armed Services Board of Contract Appeals of the 
Department of the Army for a payment in addition to the amount so 
paid, for the work performed by the aforesaid four sub-contractors on 
account of the said suspensions and delays by the Government for its 
convenience; that the Corps of Engineers Board considered Plaintiff's 
appeal over the objection of the Government but by subsequent Admin- 
istrative Decision declined to order additional payment and dismissed 
the Plaintiff's appeal for said additional payment, and thereafter the 
Armed Services Board by Administrative Decision concluded that al- 
though the Government was late in the delivery of the Government- 

Furnished-Property, and although the Government did otherwise 
suspend the work of the contract at its convenience, both for an unreason- 
able time, and that although the cost of the work had been thereby in- 
creased, and that although the sum of $66, 013. 00 as aforesaid had been 
paid to and accepted by the Plaintiff and by the Plaintiff disbursed to the 
said sub-contractors pursuant to the decision and order of the Contract- 
ing Officer, that nevertheless by reason of that Board's construction of 
the terms of sub-contracts between the Plaintiff and the sub-contractors 
involved, the Plaintiff had no right under the Prime Contract to any pay- 
ment or to any increase whatever in price on account of the admitted acts 
of the Government and its admitted obligation under the contract, and 
the said Board acting for and under the authority of the Defendant directed 
that the Contracting Officer rescind his order for the payment of the 
$66, 013. 00 found by him to be due under the facts, and to recapture the 
funds paid thereunder, all of which will more fully appear in the orders 
of said Boards of which copies are hereto attached and marked Exhibits 
2 and 3 and made a part of this Complaint. 

as 
That thereafter the Contracting Officer pursuant to the order of 





+) 
the Armed Services Board of Contract Appeals issued an order in form 
and words as shown on a copy thereof hereto attached and marked 
Exhibit 4, in which he rescinded his previous order for payment and 
then issued and published a 'Bill for Collection" directed against the 
Plaintiff for the payment of $66, 013. 00 in words and figures as shown 
on a copy thereof hereto attached to this Complaint as Exhibit 5, and; 
that the Bill for Collection was by direction of the Defendant presented 

10 to the Plaintiff for payment and the Plaintiff declined to pay the 

same. 

8. 

That the Plaintiff is currently engaged in the performance of other 
construction contracts with the United States of America which are under 
the direction and supervision of the Defendant, and under the terms of 
which the Plaintiff is entited to progress payments as the work is per- 
formed and that among said contracts is a contract for the construction 
of the National Security Administration Building at Fort George G. 
Meade, Maryland, the same being contract No. DA-18-020-ENG-736, 
and in and to the performance of which the Plaintiff has assigned and 
committed numerous of its officers, employees and agents and portions 
of its capital funds, and; that the Plaintiff is informed by the fiscal 
agents of the Defendant and verily believes that the Defendant has di- 
rected that there be withheld, from the Plaintiff, funds which are or 
may become due to the Plaintiff under such other construction contracts 
between the Plaintiff and the United States of America, and particularly 
under the said contract for the construction of the National Security 
Administration Building at Fort George G. Meade, Maryland, and the 
Plaintiff is informed and verily believes that the Defendant has further 
directed that the funds so directed to be withheld fromthe Plaintiff be 
applied against the aforesaid Bill for Collection in the amount and to the 
extent of $66, 013. 00. 

9. 

That the order and demand by the Defendant and under his direc- 

tion upon the Plaintiff, in said Bill for Collection, for the payment 
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of $66, 013. 00 is in excess of the authority of the Defendant and is not 
authorized by law, in that (a) the Plaintiff has not contracted with the 
sub-contractors, as the Defendant has alleged, for the Earth work, the 
Concrete work, the Masonry, and the Roofing and Siding work so as to 
relieve the Plaintiff of the responsibility for the collection on their be- 
half and the payment to them of any sums which may be due to the Plain- 
tiff under the terms of the Prime Contract on account of the work per- 
formed by them as the cost of the same may have been increased by the 
acts of the Government and which may be due under the obligations of 
the Government under said contract, as is evidenced by the fact that 
the collections so sought by the Plaintiff and made by the Government 
have been duly and promptly sought, received and paid by the Plaintiff 
to the said sub-contractors, (b) the sub-contracts existing between the 
Plaintiff and the sub-contractors are arrangements between themselves 
to which the United States is not a party and that under the terms of the 
Prime Contract between the Plaintiff and the United States of America 
the said liquidated sum of $66, 013. 00 was due and owing to the Plaintiff 
for the performance of the work in question whether the work was per- 
formed directly by the Plaintiff with its own forces or by a sub-contractor 
or other agent, acting on behalf of the Plaintiff, and was lawfully paid 
to the Plaintiff, under the Prime Contract, (c) the sum of $66, 013.00 
was paid by the United States of America to the Plaintiff in trust for 


payment to said sub-contractors and that the Plaintiff has duly executed 


said trust and has parted with said money and cannot lawfully be required 

to return the same after the execution of the trust, and (d) the acts of 

the Defendant are a judgment against the Plaintiff for payment of money 
and a threatened collection of the judgment out of credits under 

the control of the Defendant but due to the Plaintiff, and said acts of 

Defendant are an exercise of judicial functions not delegated or commit- 

ted to the Defendant and are beyond or outside the scope of his authority 

and without warrant of law and are a threat to take the property of the 


Plaintiff without just compensation and without due process of law. 
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10. 

That the Prime Contract has been completed and the work ac- 
cepted and paid for save for certain unliquidated claims of the Plaintiff 
now pending, and that the acts of the Defendant complained of were done 
and committed after the completion of the contract, the acceptance of 
the work and after the payment of the amount now demanded of the 
Plaintiff. That the acts of the Defendant in revoking the order for the 
adjustment of and addition to the price of the contract and in demanding 
the return of the said sum of $66, 013.00, paid and disbursed as afore- 
said, and the threatened action of the Defendant to withhold from the 
Plaintiff funds which are and may become due to be paid to the Plaintiff 
under the terms of other contracts between the Plaintiff and the United 
States of America are not authorized by law, will result in breaches 
of contracts, will involve tedious litigation to the great expense of the 
Plaintiff, will frustrate the performance by the Plaintiff of its said con- 
tracts with the United States of America, will unlawfully and unjustly 
sequester the capital of the Plaintiff and hinder and interfere with its 
business, and for the redress of such wrongful acts of the Defendant the 
Plaintiff has no adequate remedy or relief save as prayed for in this 

action. 

WHEREFORE, the Plaintiff prays: 

1. That the Court adjudge and declare that the demand by the 
Defendant on the Plaintiff for the payment of the said sum of $66, 013. 00 
as aforesaid, as represented by the said Bill for Collection, is not 


authorized by law and is invalid and void, and; 
2. That the Defendant be enjoined from withholding funds which 


are or may become due to the Plaintiff under other construction contracts 


between the Plaintiff and the United States of America over which he 
may have control and supervision to apply against the unauthorized 
demand of the Defendant on the Plaintiff for the refund and payment 
of the said sum of $66,013.00, and; 
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3. For such other relief as the Court may deem just and proper. 
CHAS. H. TOMPKINS CO. 
By /s/ Allan D. Henry 


Vice President 
Plaintiff 


* K 
Attorney for the Plaintiff 


/s/ ALAN JOHNSTONE 
* * 


DISTRICT OF COLUMBIA, towit: 

Allan D. Henry on his oath stated that he is Vice President of 
Chas. H. Tompkins Co.; the Plaintiff herein, that he had read the fore- 
going complaint and knows the contents thereof, and that the allegations 


thereof he verily believes to be true. 
/s/ Allan D. Henry 
Subscribed and sworn to before me this lst day of March, 1957. 


(SEAL) /s/ (Ilegible) 
Notary Public, District of Columbia 
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[Filed Mar. 2, 1957] EXHIBIT NO. 1 
ENG Form 110 CORPS OF ENGINEERS, U.S. ARMY 
Rev 10 Mar 54 Office of the District Engineer 
HUNTINGTON DISTRICT 


237 Fourth Avenue 
Huntington 18, West Virginia 


Refer to File OVHVU Contract No. DA-46-022-ENG-1448 
Initial Modification No. 39 
18 August 1954 


Change Order No. 39 
Part I 


Chas. H. Tompkins Co. 
907-16th Street, N. W. 
Washington 6, D.C. 


Gentlemen: 

Reference is made to Paragraph GC-11 of the specifications and 
Clause 35 of your Contract No. DA-46-022-ENG-1448, dated 7 November 
1951, for Construction of Chemical Corps STB Plant, Natrium, West 
Virginia. 

It has been determined that in view of the fact that certain acts of 
the Government, namely, late delivery of certain definitive foundation 
details for Government-furnished property, excessive time taken in 
approving shop drawings for structural steel for Blending Tower and 
Hydration Building, and late delivery of certain Government-furnished 
property, has delayed and increased the cost of the work under this 
contract, it is necessary and in the best interest of the Government to 
modify said contract in certain particulars as follows: 

It has been determined that, as a result of the aforementioned acts 
of the Government, the increased cost of the work to the concrete sub- 
contractor, the masonry subcontractor, the roofing, corrugated asbes- 
tos siding and flashing subcontractor, and the earthwork and utilities 


subcontractor, performing work for the prime contractor, is as set 
forth below: 
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Increased Cost 
Chargeable to the 


Subcontractor Government 
Concrete $54, 829. 00 
Masonry 6, 319. 00 
Roofing, Corrugated Asbestos Siding and 

F lashing 1,116. 00 
Earthwork and Utilities 3, 749. 00 
Total $66, 013. 00 


Therefore, the contract price is hereby increased by the amount 
of $66, 013.00. Payment of the $66, 013.00 will be made as new Item 
No. (Mod. 39-1) entitled 'Delay costs incurred by the Concrete Sub- 
contractor, the Masonry Subcontractor, the Roofing, Corrugated Asbes- 
’ tos Siding and Flashing Subcontractor and the Earthwork and Utilities 
Subcontractor. " 

After the delays and the delay costs incurred by the prime con- 
tractor and the remaining subcontractors, resulting from the acts of 
the Government referred to above, have been determined, a supplement 
or supplements to this change order will be issued which will (1) provide 
for payment for such delay costs chargeable to the Government and in- 
curred by the prime contractor and the remaining subcontractors, and 
(2) provide for an appropriate adjustment in the contract time. 


Payment for all work and services performed under this modifica- 


tion will be made from the allotment 21X2030 4-7170 P-4211-10 S46-022. 


All other terms and conditions of said contract as it heretofore 
may have been modified shall be and remain the same. 
| Therefore, if the foregoing modification of said contract is satis- 
factory, please note your acceptance thereof in the space provided below 
and return the original and one copy to this office (Attention: OVHVU). 
The triplicate copy of the modification is for your record. 
THE UNITED STATES OF AMERICA 


By /s/ G. T. DERBY 
Colonel, Corps of Engineers 
District Engineer 
Contracting Officer 
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The foregoing modification of said contract is hereby accepted. 
CHAS. H. TOMPKINS CO. 
By 


(Title ) 


ENG Form 110 
Rev 10 Mar 54 


Contract No. DA-46-022-ENG-1448 
Initial Modification No. 39 

Change Order No. 39 

Part I 


CONSENT OF SURETY 
Date 18 August 1954. 

Consent of Surety is hereby given to the foregoing contract modi- 
fication, and the surety agrees that its bond or bonds shall apply and 
extend to the contract as modified or amended thereby. The principal 
and surety further agree that on and after the execution of this consent, 
the penalty of the aforementioned performance bond or bonds is hereby 
increased by $33, 006. 50, and the penalty of the aforementioned payment 
bond or bonds is hereby increased by $26, 405. 20. 


Attest: CHAS. H. TOMPKINS Co. 
(Corporate Principal) 


907-16th Street, N. W. 
Washington 6, D.C. 
(Business Address) 


* * * 


Attest: FEDERAL INSURANCE COMPANY 
(Corporate Surety) 


90 John Street 
New York 38, New York 
(Business Address) 


* * * 
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EXHIBIT NO. 2 


x ok * DEPARTMENT OF THE ARMY 
Office of the Chief of Engineers 
Washington 25, D. C. 


Before the Corps of Engineers Claims and Appeals Board 


Appeal of : 
Chas. H. Tompkins Company — * Engineers C&A Board 
Under Contract No. DA-46-022-eng-1448 ; Decision No. 685 

DECISION ON GOVERNMENT'S MOTION TO SET ASIDE 

CONTRACT MODIFICATION AND DISALLOW APPEAL 

This appeal is before the Board, the designated representative of 
the Chief of Engineers, pursuant to the terms of Article 6 "Disputes" 
of the above-numbered contract. It is taken from a contracting officer's 
decision making partial allowance only upon a claim of the appellant pre- 
sented in four parts. The claim represents loss and expense to four of 


appellant's subcontractors, attributed to acts or omissions of the Govern- 


ment. 

Hearing on the merits of this appeal was scheduled and held begin- 
ning September 20, 1954. A short time prior thereto, the Government 
filed a Motion to set aside the partial allowance already made by the 
contracting officer and to disallow the appeal for a further allowance, 
on the ground that this is a claim for loss and expense actually incurred 
by subcontractors who possess no privity of contract with the Govern- 
ment. It is further averred in the Notice of Motion that the claim is 
brought under certain clauses contained in appellant's prime contract 
providing for adjustment of the contract price in the event of suspension 
of work or delays by the Government; that the appellant is not liable to 
his subcontractors for such suspensions and delays and in fact his sub- 

contracts specifically negate such liability. Therefore, it is 
urged, since the claim is for losses and expenses of the subcontractors, 
the appellant prime contractor has sustained no loss or expense and has 
no Claim against the Government. 

Because of the imminence of the scheduled hearing on the merits, 
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and the indication that facts to be elicited thereat would be pertinent to 
a decision on the Motion, the parties were advised that argument on the 
Motion could be made at the hearing, and that decision thereon would 
be reserved and counsel requested to proceed to a hearing on the merits 
of the appeal, without prejudice to the position of either party on the 
aforesaid Motion. This procedure was followed. Recitation of facts 
herein is limited to those which are pertinent to a decision on the Motion 
to set aside the partial allowance and to dismiss the appeal. 

The contract here involved is a lump sum agreement for the con- 
struction of a Chemical Corps Super Tropical Bleach Plant at Natrium, 
West Virginia, in the original amount of $2, 113,081.00. Appellant let 
various subcontracts to accomplish all of the work required to be per- 
formed. Alleged losses and expenses of four subcontractors represent 
the subject matter of this appeal, as follows: 


Amount 
Amount Partially 
Subcontractor Nature of work Claimed Allowed 


Theo. J. Molzahn 
& Sons, Inc. Concrete $211, 238.65 $54, 829.00 


W.D. Klotz Masonry 19, 618. 88 6, 319. 00 


The J. M. Valan Co., 
Inc. Roofing, Sheet Metal 
Work & Siding 5, 400. 41 1, 116. 00 


Sewer Constr. Co. 
Inc. Earthwork and Under- 
ground Utilities 12, 006. 64 3, 749. 00 


Totals $248, 264.58 $66,013.00 
19 The claim is based on charges of various acts or omissions on the 
part of the Government causing delay and additional expense to these 
subcontractors. These acts are briefly described as follows: 
a. Failure to permit entry to the project site from 30 November 
1951 to 15 January 1952. 
b. A suspension of work for the convenience of the Government as 
to the Process Buildings and Storm Drains. 
c. A suspension of work for the convenience of the Government as 


to the Steam Generating Plant. 
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d. Delay in delivery of definitive foundation details for Govern- 


ment-furnished property. 


e. Delay in delivery of Government-furnished property. 
f. Delay in approval of shop drawings affecting delivery of fabri- 


cated structural steel for the Blending Tower and Hydration Building. 


Liability for these acts or omissions of the Government is predi- 


cated by appellant upon the following provisions of his prime contract 


with the Government: 


ARTICLE 35. Government-furnished property. 

(a) The Government shall deliver to the contractor, for use 
in connection with and under the terms of this contract, the prop- 
erty which the schedule or the specifications state the Government 
will furnish (hereinafter referred to as 'Government-furnished 
Property"). The completion date of this contract is based upon the 
expectation that Government-furnished property of a type suitable 
for use will be delivered to the contractor at the times stated in 
the schedule or if not so stated in sufficient time to enable the 
contractor to meet such completion date. In the event that Govern- 
ment-furnished property is not delivered to the contractor by such 
time or times, the Contracting Officer shall, if requested by the 
contractor, make a determination of the delay occasioned the con- 
tractor thereby, and shall grant to the contractor a reasonable 
extension of time for completion of performance hereunder. The 
Government shall not be liable to the contractor for damages or 
loss of profit by reason of any delay in delivery of or failure to 
deliver any or all of the Government-furnished property, except 
that in case of such delay or failure, upon the written request of the 
contractor, an equitable adjustment shall be made in the completion 
date of this contract, or price, or both, and in any other contrac- 
tual provision affected thereby, in accordance with the procedures 
provided for in the clause of this contract entitled "Changes". 


* %* * 
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GC-11 Suspension of work. The Contracting Officer may 


order the contractor to suspend all or any part of the work for 

such period of time as may be determined by him to be necessary 

or desirable for the convenience of the Government. Unless such 
suspension unreasonably delays the progress of the work and causes 
additional expense or loss to the contractor, no increase in con- 
tract price will be allowed. In the case of suspension of all or 
any part of the work for an unreasonable length of time causing 
additional expense or loss, not due to the fault or negligence of 
the contractor, the Contracting Officer shall make an equitable 
adjustment in the contract price and modify the contract accord- 
ingly. An equitable extension of time for the completion of the 
work in the event of any such suspension will be allowed the con- 
tractor; provided, however, that the suspension was not due to the 
fault or negligence of the contractor. Provided, further, that no 
suspension will be ordered or adjustments made under this para- 
graph for delays arising as the result of changes ordered or as the 
result of changed conditions encountered under the respective 
clauses relating to Changes and Changed Conditions or as the 
result of any delays for which an extension of time may be granted 
under the Delays-Damages clause of this contract. 

Government counsel's motion to set aside the amount already al- 
lowed and to disallow this appeal for an additional amount is predicated 
upon Article V in each of the subcontracts in question, acknowledged by 
appellant to read as follows: 

ARTICLE V 
Should the Subcontractor be obstructed or delayed in the 
commencement, prosecution or completion of the work by strikes, 
floods, delays in transportation, accident, or other causes beyond 

the reasonable control of the Subcontractor, he shall within 96 

hours thereafter make claim therefore (Sic) in writing, and the 

Contractor may award and certify the amount of additional time 

to be allowed, ifany. The Contractor shall have the right, 
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at any time, to delay or suspend the whole or any part of the 
work herein contracted to be done without compensation to the 


Subcontractor, other than extending the time for completing the 


whole work for a period equal to that of such delay or suspension. 

No delay, suspension, or obstruction beyond the reasonable con- 

trol of the Contractor, shall serve to terminate this Contract or 

increase the compensation to be paid to the Subcontractor. 

Government counsel argues that the above-quoted article, negates 
recovery by the various subcontractors against the appellant on the 
grounds set forth in this appeal, and that the appellant is therefore 
barred from recovery against the Government for such losses and ex- 
penses sustained by the subcontractors, under the doctrine established 
by the so-called Severin cases. (Nils P. Severin etc. v. United States, 
99 C. Cls. 435 (1943); Continental Illinois etc. v. United States, 122 
C. Cls. 563 (1949); Continental Illinois etc. v. United States, 121 C. Cls. 
203 (1952)). Appellant’s counsel counters that this case is distinguishable 
from the Severin cases and that, in any event, those cases have been 
overruled by the Supreme Court in United States v. Blair, 321 U.S. 730 
(1944). Additional facts and argument of counsel are set forth in the 
decision which follows: 

DECISION 

In the first of the so-called Severin cases, above-cited, suit was 
brought in the Court of Claims for damages due to delays by the Govern- 
ment in furnishing certain models. The bulk of the damages were those 
of a subcontractor, who in his subcontract with the plaintiff-prime con- 
tractor, had absolved the plaintiff from any liability to him for delays 
caused by the Government, in the following language. 

2ist. The Contractor or Subcontractor shall not in any 

event be held responsible for any loss, damate (sic), detention or 

delay caused by the Owner or any other Subcontractor upon the 

building; or delays in transportation, fire, strikes, lockouts, 

civil or military authority, or by insurrection or riot, or by any 


other cause beyond the control of Contractor or Subcontractor, 
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or in any event for consequential damages. 

In a majority opinion by Justice Madden, the Court denied recovery of 
the subcontractor's portion of the claim based on reasoning which could 
be summarized as follows: 

a. The subcontractor could not have sued the United States due to 
a lack of privity. 

b. Assignment of the subcontractor's claim is prohibited by statute. 

c. The plaintiff-prime contractor must therefore prove that he has 
suffered damages. 

d. If the prime contractor were liable to the subcontractor in this 
instance, that would represent damage to the prime contractor even though 
he has not yet paid the subcontractor his damages. 

e. However, here the proof is to the contrary. 

f. In effect, the subcontractor is merely utilizing the prime con- 


tractor's name, and this he cannot do. 


Chief Justice Whaley, in a strong dissent, reasoned that: 
a. This decision upsets a contrary rule in effect for fifty years. 
b. General contractors usually sublet specialized work. 
c. The United States is not a party to the subcontract and has paid 
no consideration for the protection afforded by the subcontract. 
d. It is a travesty of justice to pay a prime contractor overhead 
on losses of a subcontractor which are denied to the subcontractor. 
23 Certiorari was denied by the Supreme Court as reported in 322 
U.S. 733, May 1944. 


In the second Severin case (Continental Illinois National Bank etc. 
Liquidator of the Affairs of N. P. Severin Co. v. United States 112 C. 
Cls. 563, 1949) suit was brought to recover among other things, losses 


and damages due to alleged delays and other breaches of the contract, 
and to recover on behalf of the subcontractors for alleged extra work. 
The Government moved for an order directing the Commissioner of 
the Court to omit any findings relating to claims on behalf of any sub- 
contractors. Each subcontract contained the identical provision quoted 
above in connection with the first Severin case. 
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The majority of the Court reluctantly granted the order on the 
authority of the first Severin case and other cases cited therein, includ- 
ing United States v. Blair, above-cited. The reluctance of the majority 
stemmed from the fact that the prime contract in this case required 
extensive approval by the Government of subcontracts entered into by 
the plaintiff, and these provisions in the opinion of the Court almost, 
but not quite, seemed to create a privity between the Government and 
the subcontractors. It was nevertheless held that 'twhere the contractor 
in his contract with his subcontractor stipulates that the contractor shall 
not be responsible to such subcontractor for any loss, damage or delay. 
caused by the Government or by any other subcontractor, the contractor 
may not recover from the Government on behalf of and for the benefit of 
the subcontractor. " 

Strangely enough, this decision featured a strong dissent by Jus- 
tice Madden who had established the majority view in the first Severin 
case. He felt that the first Severin case had been overruled by the Su- 

24 preme Court in United States v. Blair, above-cited, and he was 


"glad to see it overruled. . . (because) in most of the suits involving 


wrongs committed by Government agents to the harm of subcontractors, 
there would be no ground on which the prime contractor would, in fact, 
be liable to the subcontractors. Yet we consistently allow recovery in 
such cases, without first trying the hypothetical suit of the subcontractor 
against the prime contractor...." 

The third Severin case (Continental Illinois National Bank etc. , 
Liquidator of N. P. Severin Co. v. United States, 121 C. Cls. 203, 
1952) involved among other things a suit for damages, incurred by a 
subcontractor, by reason of a Government stoppage of work to effectuate 
its redesign. The subcontract contained the same exculpatory clause 
quoted above in connection with the first Severin case. Recovery of the 
subcontractor'’s damages was denied on the authority of the prior Severin 
cases, with the same two members of the Court who had dissented in 
the second Severin case, dissenting once again. Certiorari was again 


denied by the Supreme Court as reported in 343 U.S. 963 (June 1952). 
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On the same facts, the same result was found by the Court of 
Claims in a fourth Serverin case (126 C. Cls. 631, 1953) not cited by 
Government counsel. 

Appellant's counsel urges that the Severin doctrine has been over- 
ruled by the Supreme Court in United States v. Blair, supra, in which 
the Court said: 

* * * Clearly the subcontractor could not recover this claim ina 

suit against the United States, for there was no express or im- 

plied contract, between him and the Government. Merritt v. 

United States, 267 U.S. 338, 45S. Ct. 278, 69 L. Ed. 643. But 

it does not follow that respondent is barred from suing for this 

amount. Respondent was the only person legally bound to per- 
form his contract with the Government and he had the undoubted 
right to recover from the Government the contract price for the 
tile, terrazzo, marble and soapstone work whether that work was 

performed personally or through another. This necessarily im- 

plies the right to recover extra costs and services wrongfully de- 

manded of respondent under the contract, regardless of whether 
such costs were incurred or such services were performed per- 
sonally or through a subcontractor. Respondent's contract with 
the Government is thus sufficient to sustain an action for extra 
costs wrongfully demanded under that contract. Hunt v. United 

States, 257 U.S. 125, 42S. Ct. 5, 66 L. Ed. 163. 

* * * 

But in that case, the subcontractor's losses were due to extra 
work performed. There was no finding of a clause in the subcontract 
negating liability from the prime to the subcontractor, as there hardly 
would be in a case involving extra work. The Court of Claims, despite 
its doctrine in the Severin cases, had also found for the plaintiff below. 
Appellant urges that the denial of certiorari by the Supreme Court in 
the first and third Severin cases following its decision in United States 
v. Blair, means that the Supreme Court saw no need to review a rule 
it had established in the Blair case. The Government argues that 
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the denial of certiorari indicated satisfaction with the Severin doctrine 
as established in the Court of Claims. 


Although the Board is inclined to agree with the latter view, it s 
does not feel that it is essential to this decision to determine whether a 
or not the Supreme Court has overturned the Severin rule. This is : 
because the Severin rule is a harsh doctrine, acknowledged by its 7 
authors to be such, (see dissents in the first, second and third Severin _ 
cases and majority opinion in the second case) and it should therefore , 


26 not be extended beyond the factual situation out of which it arose. 
The facts in the instant appeal differ in several respects from those be- 
fore the Court in the Severin cases. 

Firstly, appellant points out that the Severin cases involved suits 


Le». ¢ 2 « 


for damages, where the issue of whether or not the plaintiff had, in fact 
suffered damages, was squarely presented. This, on the other hand, 
is a claim for adjustment in the contract price under the express terms 
of the contract, as above-quoted (Article 35 and GC-11). It could be 
argued that this does no represent a valid distinction, because relief - 
is afforded under the quoted contract articles only in those cases where, 
absent the articles, the contractor could have recovered in a damage 
suit. It can also be urged that a subcontractor, offered a subcontract 
containing an exculpatory clause, should include in his bid, an amount 
by way of contingency to cover delays for which he will not be reimbursed. 
Thus, the Government has theoretically, at least, already paid anticipated 
costs to subcontractors by reason of these delays. However, the con- 
trary argument can also be forwarded. The agreement by the Government < 
to pay for certain delays constitutes part of the overall agreement which 
the parties have made. Can the Government dissect and disavow part of 
the bargain by alleging and proving that a part of the overall considera- 
tion offered by appellant, in fact cost him nothing? 

There are other distinguishing factors. The exculpatory clause 
featured in the Severin subcontracts specifically negated recovery by 
the subcontractor from the prime contractor for delays "'caused by the < 
Owner" (the United States). The language relied on in this appeal to 
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equate it with the Severin case is "delay, suspension, or obstruction 
beyond the reasonable control of the Contractor", it being argued 
that this is broad enough to include suspensions by the Government for 
which relief would otherwise have been provided by the prime contract. 

Testimony of appellant's witnesses was to the effect that Article V 
of its subcontracts is inserted to absolve it of liability to its sub- 
contractors for any unavoidable delays which may result from its respon- 
sibility to coordinate the work of the various subcontractors. He offers 
as proof letter of January 23, 1952 to the Government Contracting Officer 
drawing attention to one of the Government suspensions and stating "we 
have instructed our subcontractors, but feel that we should have the 
formal authorization from the Contracting Officer... The changes... 
and the delay. . . will result in a delay in the completion of the contract 
and increased costs to ourselves and our subcontractors..." There is 
also offered appellant's unsigned file memorandum of February 5, 1952 
confirming telephone conversations with all subcontractors and stating 
that all subcontractors were advised that the provisions of Article V were 
for the sole purpose of enabling appellant to coordinate the work and that 
notwithstanding its provisions, they were protected by the provisions of 
the prime contract, particularly GC-11 and Article 35 above-quoted, 
and that sums collected thereunder would be paid to subcontractors. 
Whether or not this evidence is offered to prove that Article V of the 
subcontracts was thereby amended (and we think that it was not), it 
shows how the parties themselves interpreted a clause of their subcon- 
tract which was on this point somewhat incomplete and subject to inter- 
pretation. 

Appellant's counsel cites another article of the subcontracts which 
has significance. It is Article VII to the effect that the subcontractor 
agrees to be bound by all the applicable provisions of the contractor's 
principal contract with the owner, and undertakes and assumes all the 


obligations and responsibilities of the contractor required by the prime 


contractor insofar as applicable to the subcontract work. Appellant 
concludes that this has the effect of incorporating the prime contract 
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provisions of GC-11 and Article 35 in each subcontract and they thus 
clarify or overrule subcontract Article V. The Government counters 
that only obligations, not rights, of the prime contractor were thus as- 
sumed by the subcontractors. 

We cannot concur in the latter view. Paragraph GC-11 and Article 
35 contain both obligations and rights. They obligate the prime contrac- 

tor, and hence his subcontractors, to stop work when so ordered or re- 
quired by the Government under certain circumstances outlined therein. 
For this they provide a remedy. It hardly seems logical that Article VII 
of the subcontracts, with the precision of a surgeon's scalpel, incorpo- 
rated the obligations contained in GC-11 and Article 35 into the subcon- 
tracts, but not the corresponding privileges contained in those same 
articles. 

The Government likewise urges that even if these prime contract 
clauses were incorporated in their entirety, they are inconsistent with 
Article V of the subcontract, and since Article V is more specific than 
the incorporated clauses, it overrules them on the theory that the specific 
prevails over the general. However, on the questions involved in this 

29 appeal, GC-11 and Article 35 can be deemed to be more specific 
than Article V of the subcontract, which deals generally with delays. 
The incorporated clauses deal specifically with the type of delays con- 
stituting the subject matter of this appeal. And they were incorporated 
by a subcontract article (Article VII) entitled to as much weight as the 
exculpatory provisions represented by Article V. 

In the last analysis, to grant this Motion would mean that in one 
breath the Government is denying consideration of subcontractors’ claims 
because the United States is not party to the subcontracts, and in the 
next breath denying recovery to the prime contractor, based on the 
Government's interpretation of a subcontract to which it is not a party. 
For this and all of the foregoing reasons, this Motion must, and the 
same hereby is, denied. 

It is not necessary, in the light of this decision to determine 
whether this Board has jurisdiction under the Fox Sport Emblem case, 


A 


6 
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BCA No. 87, ICCF 57, over that portion of the claim already allowed by 
the contracting officer. 


Date: Oct. 13, 1954 /s/ LOUIS SPECTOR 
Member of the Board 
I concur I concur 
/s/ A.E. HARRIS, Colonel, /s/ HERBERT H. RICE 
JAGC (CE) Member of the Board 
Chairman of the Board 
* * * x x * 


I certify that the foregoing is a true copy of the Corps of Engineers 
Claims and Appeals Board Decision No. 685 on Government's Motion 
to Set Aside Contract Modification and Disallow Appeal, in the appeal 
of Chas. H. Tompkins’ Company under Contract No. DA-46-022-eng- 
1448. 


Date: ELIZABETH R. ANDESTAD 
Recorder 
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30 EXHIBIT NO. 3 
ARMED SERVICES BOARD OF CONTRACT APPEALS ; 
WASHINGTON, D. C. i 


) 
) 
) 
) 
) 


Appeal of -- 
Chas. H. Tompkins Company 


Under Contract No. DA-46-022-ENG-1448 
dated 7 November 1951 


ASBCA No. 2661 


Appearances For The Government: Lt. Col. Mario A. Maffeo, JAGC 


Chief Trial Attorney and : 

Lt. Col. Maurice Levin, JAGC, . 
Present Chief Trial Attorney q 

Sol Ribakoff, Esq. ‘ 
) 


Trial Attorney 


Appearances For The Appellant Messrs. Alan Johnstone, William A. 
& Subcontractors: Blackford, and Neil A. Riley “ 


OPINION BY MR, FIELD 
In connection with the above-numbered and dated appeal the Govern- 
ment moves the Board to: ‘ 
"(1) set aside, and render null and void, Change Order No. 
39 - Part I, as heretofore issued by the Contracting Officer under 
said contract, and 
(2) disallow and reject said appeal from the * * * final 

decision of the Contracting Officer dated 2 July 1954." 

The motion is a renewal of a motion in the same terms previously 
presented to the Corps of Engineers Claims and Appeals Board in con- 
nection with an intermediate appeal to that Board and there denied by a « 
separate decision, No. 685, dated 13 October 1954. 

By a prime contract appellant undertook to construct a Chemical 
Corps Super Tropical Bleach Plant at Natrium, West Virginia in the 
estimated amount of $2, 113,081.00. All of the work was performed by 

31 subcontractors, four of whom are interested in the present appeal. 
Claim was made by appellant on behalf of the subcontractors for their « 


losses and extra expense, arising out of protracted delays alleged to 


have been caused by acts of the Government, briefly described as follows: 
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"a. Failure to permit entry to the project site from 30 
November 1951 to 15 January 1952. 

"b. A suspension of work for the convenience of the Govern- 
ment as to the Process Buildings and Storm Drains. 

"c. A suspension of work for the convenience of the Govern- 
ment as to the Steam Generating Plant. 

"d. Delay in delivery of definitive foundation details for 
Government-furnished property. 

"e. Delay in delivery of Government-furnished property. 

"f. Delay in approval of shop drawings affecting delivery of 
fabricated structural steel for the Blending Tower and Hydration 
Building. " 

The contracting officer and the Corps of Engineers Claims and 
Appeals Board allowed $66, 013. 00 out of a total of $248, 264. 58 claimed. 
The contracting officer's decision of 2 July 1954 and his Change Order 
No. 39, based the additional allowance on Clause 35, Government- 


furnished property, and Specification GC-11, Suspension of Work. 


For delay in delivery of Government-furnished property, the former 
permitted an equitable adjustment in the completion date, or price, or 
both, in accordance with the procedures provided in the "Changes" 
article, except for claims for damages or loss of profit. The other 
pertinent provision allowed a similar adjustment in the contract price 
to compensate the prime contractor for suspension of the work for the 
convenience of the Government if the suspension was not due to the con- 
tractor's fault or negligence and if "additional expense or loss" was 
occasioned thereby to the contractor. 

Since the motion before us is in the nature of a demurrer to the 
claim, we shall assume for the purpose of the motion that the suspension 
of work and delays in the furnishing of material were due to acts of the 
Government and that the additional expense or loss to the subcontractors 
was caused thereby. 

Serious as the claims of the subcontractors unquestionably are, 


the Government is liable in this administrative proceeding only to the 
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extent to which it has bound itself by its agreement with the prime con- . 
32 tractor. It was not in privity of contract with anyone else, and we 
understand that appellant does not contend that it was. None of the in- - 
terested subcontractors could successfully maintain an action against the a 


Government. Merritt v. United States, 267 U.S. 338. 
Oddly enough, the prime contractor, although amply protected by 


the liberal provisions of Clause 35 and Specification GC-11, faced - 
sharply in the other direction in its arrangements with its subcontrac- ‘ 
tors and incorporated in each of the subcontracts the following excul- : 
patory clause: - 
“ARTICLE V. < 

‘"* * * The Contractor shall have the right, at any time, . 


to delay or suspend the whole or any part of the work herein con- 

tracted to be done without compensation to the Subcontractor, 

other than extending the time for completing the whole work for 

a period equal to that of such delay or suspension. No delay, 

suspension, or obstruction beyond the reasonable control of the 

Contractor, shall serve to terminate this Contract or increase 

the compensation to be paid to the Subcontractor. " 

It now seems well settled that a prime contractor may not maintain 
an action for additional expense or loss to its subcontractors, if the sub- 
contracts or general or special releases contain clauses waiving claims 
against the prime for such expense or loss, or releasing such claims 
generally. N.P. Severin etal. v. United States, 99 C. Cls. 435, 
cert. denied 322 U.S. 733; James Stewart & Co. v. United States, 105 « 
C. Cls. 284; Continental Illinois National Bank et al. v. United States, 


112 C. Cls. 563 (second Severin case); Pearson, Dickerson v. United 
States, 115C. Cls. 236; Continental Illinois National Bank et al. v. 
United States, 121 C. Cls. 203, cert. denied 343 U.S. 963 (third 
Severin case); Continental Illinois National Bank et al. v. United States, 


126 C. Cls. 631 (fourth Severin case); F.H. McGraw and Company v. fe 
United States, C. Cls. case No. 49237, decided 5 April 1955. ‘ 
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Of course it also follows that if the subcontractor has not waived 
its right to assert a claim against the prime contractor for damages 
caused by unreasonable delays or suspensions of the work, the prime 


contractor may recover such damages from the Government. United 


° States v. Blair, 321 U.S. 730; Warren Bros. Roads Company v. United 
o~ States, 123 C. Cls. 48; appeal of General Installation Company, ASBCA 


No. 2061. This rule does not depend on actual payment by the prime, 
if the obligation to pay exists. 
Appellant urges that United States v. Blair, supra, overruled the 
Severin cases and this Board fully recognizes that an argument in sup- 
33 port of that view is possible. We donot, however, find it appro- 
priate for this Board to attempt to interpret the language and effect of 
a the Blair case in view of the action of the Court of Claims in Warren 
Bros. Roads Company v. United States, supra. We quote from the 
Warren case at page 84: 
¥ "The Supreme Court in United States v. Blair, 321 U.S. 730, 
737, said: 
‘ * * * Respondent was the only person legally bound 
to perform his contract with the Government and he had 
the undoubted right to recover fromthe Government the 
be contract price for the tile, terrazzo, marble, and soap- 
stone work whether that work was performed personally or 
through another. This necessarily implies the right to re- 
cover extra costs and services wrongfully demanded of 
respondent under the contract, regardless of whether such 
costs were incurred or such services were performed per- 
sonally or through a subcontractor. Respondent's contract 
» with the Government is thus sufficient to sustain an action 
for extra costs wrongfully demanded under that contract. ' 
Similarly, plaintiff in the instant case is entitled to recover the damages 
resulting from idleness, irrespective of whether such damages were 
incurred personally or through a subcontractor. 


"This conclusion is not contrary to the decisions of this court 
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in Nils. P. Severin v. United States, 99 C. Cls. 435, cert. 

denied, 322 U.S. 733; James Stewart & Co., Inc. v. United 

States, 105C. Cls. 284; Continental Illinois National Bank, 

et al. v. United States, 112 C. Cls. 563; Continental Illinois 

National Bank, et al. v. United States, 121 C. Cls. 203, cert. 

denied, 343 U.S. 963. In these cases the subcontracts contained 

Clauses absolving the prime contractor from liability to the sub- 

contractor for breaches of contract, including breaches by the 

Government. Wimpy's contract with plaintiff does not absolve 

plaintiff of liability for such damages." 

It is quite clear that in the unanimous opinion of the Court of Claims, 
the Blair case did not overrule the Severin cases. 

The Engineers Claims and Appeal Board in denying the present mo- 
tion referred to the Severin rule as "a harsh doctrine, acknowledged by 
its authors to be such, (see dissents in the first, second and third 
Severin cases and majority opinion in the second case)" and suggested 
that it should not be extended "beyond the factual situation out of which 
it arose." It then proceeded to distinguish the present case on three 
grounds with none of which are we able to agree. 

First it is pointed out that the Court of Claims cases are for dam- 
ages while this claim is for an equitable adjustment under the terms 
of the contract. That is true enough but is a verbal distinction only. 
The amounts claimed under this contract are of the same nature and 
arise from the same type of acts as the damages in the Severin cases, -- 
Governmental delay and suspensions of the work. Were it not for Arti- 
cle 35, permitting adjustment of the price to compensate for delay in 
supplying Government-furnished equipment, and specification GC-11, 
permitting similar adjustment for suspensions of the work, we would 
have the difficulty discussed in Rice v. United States, 317 U.S. 61 and 
Foley v. United States, 329 U.S. 64, of compensating claimants for 
axpenee and loss arising from delay in parts of the work unaffected by 


changes in the contracts. But the presence of Article 35 and Specifica- 


tion GC-11 in the present contract, while permitting the administrative 
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consideration of claims arising from Governmental delay, does not 

change the nature of the claims. They are still, as they were in the 

Severin cases, in the area of claims for damages for what otherwise 

would be breaches of contract. 

Then the Engineers Claims and Appeals Board calls attention to 
the fact that in the Severin cases the exculpatory clause waived claims 
for delay "caused by the owner", while here it was claims arising from 
"delay, suspension, or obstruction beyond the reasonable control of the 
contractor". Again the distinction is merely verbal and not one of sub- 
stance. The more general language in the present contract clearly com- 
prehends and includes acts of the Government in the broad language of 
acts "beyond the reasonable control of the contractor”. 

_ Stress is given to the fact that the prime and subcontractors both 
contend that Article V in the subcontracts was intended only to absolve 
the prime contractor from losses occasioned by unavoidable delays in 

: coordinating the work of all the subcontractors. Evidence was admitted 

before the Engineers Board, consisting of an unsigned memorandum 

dated 5 February 1952 confirming telephone calls by the prime to the 
subcontractors to that effect and assuring them that they would have the 
benefit of Article 35 and Specification GC-11. Evidence of the mutual 

» understanding of the parties would be of value if the meaning of the ex- 
culpatory clause was uncertain or obscure; but we fail to find any legal 
basis for accepting such evidence in this case. If the parties thereto felt 
the subcontracts were ambiguous and were unanimous in their under- 
standing of the supposed true meaning, a supplemental agreement might 
quite simply have been drawn striking out or modifying Article V. In the 
absence of such proof, we feel compelled to hold that the prime contrac- 

> tor assumed no obligation to the subcontractors to reimburse them for 
expenses of the kind now before us, and therefore the prime contractor 
presently is unable to establish that it had additional expense or loss by 

” 35 reason of the acts of the Government. 

Finally it is stated in the opinion below that Article VII of the 
subcontracts transferred to the subcontractors the rights given the 
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prime to claim equitable adjustment under the main contract. That 
clause is as follows: 
"ARTICLE VI. P 
"The Subcontractor, through this Subcontract, agrees to be a 
bound by all the applicable provisions of the Contractor's princi- 
pal Contract with the Owner, including the invitation to bidders, i 
general and special conditions, plans and specifications; and under- 
takes and assumes all the obligations and responsibilities of the , 
Contractor required by the prime Contract, insofar as it is appli- : 
cable to the part or parts of the work set forth in Article I above; es 
including but not restricted to provisions referring to the respon- , 
sibility of the Contractor to provide shop details and other draw- 
ings, the submission of samples, the provisions for laying out his 
own work, the compliance with Federal or other Standard Specifi- 
cations, and any requirements regarding compliance with applicable 
Federal, State or Municipal Statutes or regulations and the pay- 
ment of any taxes or fees liable under or, because of, such statutes, 
or regulations. " 
While this clause binds each subcontractor to perform its part of 
the work in accord with the drawings and specifications of the Govern- 
ment contract we fail to find any language by which the subcontractors 
succeed to the remedies given to the prime contractor. As the Supreme 
Court said in Guerini Stone Co. v. P.J. Carlin Construction Co., 240 
U.S. 264, relied upon by Government counsel: 
"The reference in the subcontracts to the drawings and specifi- < 
cations was evidently for the mere purpose of indicating what 
work was to be done, and in what manner * * *," 
The reference in a contract to an extraneous writing, for a particu- 
lar purpose, makes it a part of the agreement only for the purpose 
specified. Guerini Stone Co. v. P. J. Carlin Construction Co., supra, 
and cases therein cited. 
If the Severin rule is indeed harsh it may readily be avoided by « 


contractors undertaking Government work. The argument to this 
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Board that it is harsh would come with greater weight if the harshness 
appeared in the Government contract and not in the subcontract drawn 
and put forward by the very party advancing the argument. It is for some 
other tribunal than this administrative Board to relieve the claimants if 
36 the subcontracts fail to express their true intention. We can only 
authorize equitable adjustments of the price in the main contract when 
proof of legal obligations to cover additional expense and loss has been 
shown. 
The motion of the Government is granted. The file will be re- 
turned to the contracting officer for the revocation of the decision of 
2 July 1954 and the corresponding portion of Change Order No. 39. Since 
this disposition of the motion disposes of the basic claim, the appeal is 
denied. 
Dated 25 November 1955. 
/s/ REGINALD FIELD 


i Member of Division No. 1 
¢ Army Contract Appeals Panel 
I concur I concur 
/s/ GILBERT A. CUNEO /s/ CHARLES A. WEAVER, Colonel, 


Acting Chairman of the Army JAGC 
Contract Appeals Panel and Member of Division No. 1 Army Con- 
Member of Division No. 1 tract Appeals Panel 

I certify that the foregoing is a true copy of the findings of fact, 
decision and views of the Army Contract Appeals Panel of the Armed 
Services Board of Contract Appeals in ASBCA No. 2661, appeal of Chas. 
H. Tompkins Company, under Contract No. DA-46-022-ENG-1448. I 
further certify that there has been filed with the Recorder a statement 
by the Chairmen of the respective Panels of the Board signifying that 


g in their opinion a review of the decision by the full Board is not re- 
quired. 
Dated WM. M. LYONS, Recorder 


Armed Services Board 
of Contract Appeals 
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Appeal of -- ) 

Chas. H. Tompkins Company | ASBCA No. 2661 

Under Contract No. DA-46-022-ENG-1448 ) 

Appearances for the Government: Lt. Col. Maurice Levin, JAGC 
Chief Trial Attorney 


Sol Ribakoff, CE 
Trial Attorney 


John Roten, CE 
Asst. Trial Attorney 


Appearances for the Appellant: Alan Johnstone, Esq., 
Kahl K. Spriggs, Esq., and 


Harold Molzahn, President 
Theodore Molzahn, Inc. 


OPINION ON MOTION FOR RECONSIDERATION 

Appellant duly moved in accordance with former Rule 19 for recon- 
sideration of the decision of the Board dated 25 November 1955. An 
oral hearing on the motion having been requested for adequate reasons, 
the Board granted the request and on 17 February 1956 the arguments 
were heard by the full Board. Briefs as allowed by the presiding mem- 
ber have been filed. 

The argument followed the contentions of the parties at the original 
hearing, as it could hardly have failed to do after the painstaking and 
exhaustive manner in which counsel for both parties had researched the 
decisions of the Court of Claims and the Supreme Court of the United “ 
States on the issues here presented. 

On reviewing the arguments made orally and by brief we are of 
opinion that no error of law or fact has been shown in our earlier opinion, 

38 and therefore it is the decision of the Board that the motion for 


reconsideration should be and hereby is denied. 

Dated 20 April 1956. J 
/s/ REGINALD FIELD « 
Member of the Board 
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I concur 
/s/ Joseph A. Avery 


JOSEPH A. AVERY, President 
and Member of the Board 


I concur 
/s/ Roswell M. Austin 


ROSWELL M. AUSTIN 
Member of the Board 


I concur 
/s/ Gilbert A. Cuneo 


GILBERT A. CUNEO 
Member of the Board 


I concur 
/s/ Herbert D. Taylor 


HERBERT D. TAYLOR 
Member of the Board 


I concur 
/s/ Charles F. Welch 


CHARLES F. WELCH 
Member of the Board 


I concur 
/s/ Vernon C. Rawls 


VERNON C. RAWLS, Colonel, JAGC 
Member of the Board 


I concur 
/s/ Beverly Tucker Thompson 


BEVERLY TUCKER THOMPSON 
Member of the Board 


I 
(On leave) 


CHARLES A. WEAVER, Colonel, 
JAGC, Member of the Board 








I 
(Did not participate) 


ROBERT H. SPROUL 
Member of the Board 


I concur 
/s/ George W. Crawford 


GEORGE W. CRAWFORD 
Member of the Board 


I concur 
/s/ Seward H. Bowers 


SEWARD H. BOWERS 
Member of the Board 


I concur 
/s/ Eugene E. Pratt 


EUGENE E. PRATT 
Member of the Board 


I 
(Did not participate) 


HUGH B. ARCHER 
Member of the Board 


I concur 
/s/ John J. Hynes 


JOHN J. HYNES, Lt.. Colonel, 
JAGC, Member of the Board 


I concur 
/s/ Willard Winter 


WILLARD WINTER 
Member of the Board 


I concur 
/s/ Claude E. Reitzel, Jr. 


CLAUDE E. REITZEL, Jr., 
Colonel, JAGC 
Member of the Board 
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34 
| I certify that the foregoing is a true copy of the decision and views 
of the Armed Services Board of Contract Appeals on the Motion for Re- 
consideration in ASBCA No. 2661, appeal of Chas. H. Tompkins Com- 
pany, under Contract No. DA-46-022-ENG-1448. P 


Dated WM. M. LYONS, Recorder 
Armed Services Board « 
of Contract Appeals 


EXHIBIT NO. 4 = 


Corps of Engineers, U.S. Army 

Office of the District Engineer 

Huntington District “ 
237 Fourth Avenue 
Huntington, West Virginia 


Refer to File OVHGD Contract No. DA-46-022-ENG-1448 
Modification No. 40 
25 May 1956 y 


Change Order No. 40 (Triplicate) 


Chas. H. Tompkins Company 
907 - 16th Street, N. W. 
Washington 6, D. C. 


Gentlemen: 
Reference is made to Change Order No. 39, Part I, dated 18 August " 
1954, to your Contract No. DA-46-022-ENG-1448, dated 7 November 
1951, for Construction of Chemical Corps STB Plant, Natrium, West 
Virginia. 
Change Order No. 39, Part I, adjusted the contract price to pro- 
vide payment of delay costs incurred by four subcontractors performing 
work for the prime contractor, to the extent that the Contracting Officer 
had determined, on the facts, that such delay costs were chargeable s 
to the Government under paragraph GC-11 of the specifications and 
Clause 35 of the contract. You did not accept Change Order No. 39, 
Part I, but appealed, instead, under the provisions of Clause 6 of the 


contract, from the issuance of the Change Order and from the Contract- 


ing Officer's final decision upon which the Change Order was based. 
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The Armed Services Board of Contract Appeals, authorized repre- 
sentative of the Secretary of the Army, appellate authority named in 
Clause 6 of the contract, considered your appeal from Change Order No. 
39, Part I. In its Decision, numbered ASBCA 2661, dated 25 November 
1955, the Board determined that you had exculpated yourself from liabil- 
ity to the four subcontractors for increased costs due to delays, and 
that, accordingly, you were not entitled to an adjustment in contract 
price to cover delay costs incurred by those subcontractors. The Board 
accordingly ordered the revocation of that part of Change Order No. 39, 
Part I, which made allowances to you in behalf of those subcontractors. 
Subsequently, by a second Decision, also numbered ASBCA 2661, dated 
20 April 1956, the Board confirmed its previous decision and denied 
your Motion for Reconsideration. 

In view of the decisions and orders of the Armed Services Board 
of Contract Appeals, referred to above, those portions of Change Order 
No. 39, Part I, which provide adjustments in contract price to cover 
delay costs incurred by the subcontractors therein identified, are hereby 
revoked and rendered null and void. 


Contract No. DA-46-022-ENG-1448 
Modification No. 40, Change Order 
No. 40 


The amounts allowed in Change Order No. 39, Part I, to cover 


delay costs incurred by subcontractors performing work for the prime 


contractor, which are hereby revoked, are as follows: 
Amount Allowed in 
Change Order 39, Part I 


Subcontractor and Hereby Revoked 
Concrete $54, 829. 00 


Masonry 6, 319. 00 


Roofing, Corrugated Asbestos 
Siding and Flashing 1, 116. 00 


Earthwork and Utilities 3, 749. 00 
Total Amount Revoked $66, 013. 00 
Due to the foregoing modification, the total contract price will 
be decreased $66, 013. 00. 
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All other terms and conditions of said contract as it heretofore 
may have been modified shall be and remain the same. 

Therefore, if the foregoing modification of said contract is satis- 
factory, please note your acceptance thereof in the space provided below 
and return the original and one copy to this office (Attention: OVHVU). 
The triplicate copy of the modification is for your record. 

THE UNITED STATES OF AMERICA 


By /s/ H. J. SKIDMORE 
Colonel, Corps of Engineers 
District Engineer 
Contracting Officer 


2 Incl 


1. Cy, Decision, Armed Services Bd. 
of Contract Appeals, ASBCA No. 
2661, dtd 25 Nov 55 


2. Cy, Decision, Armed Services Bd. 
of Contract Appeals, ASBCA No. 
2661, dtd 20 Apr 56 


The foregoing modification of said contract is hereby accepted. . 
CHAS. H. TOMPKINS COMPANY 
By 


(Title ) 


ENG Form 110-R 
15 Sep 55 
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EXHIBIT NO. 5 
Standard Form No. 1114 


* * id 


BILL FOR COLLECTION 


Bill No. M-7/56 
Date 29 May 1956 


Huntington District, Corps of Engineers, U.S. Army 
(Department or Establishment and Bureau or Office) 


(Address) turned by the payer 
PAYER: with his remittance. 
Chas. H. Tompkins Company 


907 - 16th Street, N.W. -. 
Washington, 6. D.C. 
Unit 
Date Description Quantity cdi cf. Amount 


Refund of amounts allowed under Change 

Order No. 39, Part I, to cover delay costs 
incurred by subcontractors performing work 

for Chas. H. Tompkins Company, and which 
previously have been paid on Chas. H. Tompkins 
Company partial pay estimate No. 30, by Voucher 
No. 408931 dated 10 Dec. 1954, accounts of N. B. 
Branch, Lt. Col., F.C., Columbus General Depot, 


Columbus, Ohio, Symbol No. 221. 
Amounts paid and 


Subcontractor for to be refunded 
Masonry $ 6,319. 00 
Concrete 54, 829. 00 
Roofing, Corrugated Asbestos 

Siding and Flashing 1,116. 00 
Earthwork and Utilities 3, 749. 00 


Total $66, 013. 00 66, 013. 00 








Date 
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Unit 
Price 
Description Quantity Cost Per Amount 
This bill is presented by requirement of the 
Armed Services Board of Contract Appeals, 
The Pentagon, Washington, D.C., as set 
forth in two decisions numbered ASBCA 
2661, and dated 25 November 1955 and 
20 April 1956. 


i AMOUNT DUE THIS BILL $66, 013. 00 


This is not a receipt 





Instructions 


* * * * * * 
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[Filed Aug. 15, 1957] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHAS. H. TOMPKINS CO. 
Plaintiff 
v. * Civil Action No. 516-57 


WILBUR M. BRUCKER as 
Secretary of the Army 


Defendant 


ANSWER 
First Defense 

Answering specifically the numbered paragraphs of the complaint, 
defendant avers: 

1. The allegations of paragraph 1 of the complaint are admitted, 
except that defendant does not have knowledge as to the place of incorpora- 
tion of plaintiff. 

2. Denied. 

3. The allegations of paragraph 3 are admitted, except as follows: 

(a) The allegation beginning with the phrase "the Govern- 
ment specifically obligated itself. . ." is denied in that the allega- 
tion does not accurately state the provision of the contract re- 
ferred to; 

(b) The allegation beginning "the Government reserved the 
right to suspend. . .'' is denied for the reason that it does not 
accurately state the provision of the contract referred to; 

(c) The allegation that the defendant established the Armed 
Services Board of Contract Appeals is denied. 

4. The allegations of paragraph 4 are admitted, except as fol- 


(a) The initial allegation to the effect that the plaintiff's 
subcontract subjected the subcontractors to "all of the terms of the 
prime contract" is denied in that said subcontract in this respect 


refers only to "the applicable provisions" of the principal contract; 
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(b) It is denied that all delays involved in the performance 
of the contract were caused by the Government; 

(c) It is admitted that the contracting officer made an 
initial determination whereby the plaintiff was awarded an increase 
in contract price in the amount of $66, 013.00, but it is denied that 
the costs represented by this award were increased costs actually 
experienced by the plaintiff. 

5. It is admitted that the sum of $66, 013. 00 was paid by the con- 
tracting officer to the plaintiff but defendant has insufficient knowledge 
or information to form a belief as to the remaining allegations. 

6. The allegations of paragraph 6 of the complaint are admitted, 
except as follows: 

(a) Defendant has insufficient kmowledge or information to 
form a belief as to the allegation regarding disbursement by 
plaintiff to the subcontractor; 

(b) Defendant denies that the Government had, as alleged, 
an "admitted obligation under the contract"; 

(c) Defendant denies that the Government is liable for an 
increase in cost in the sum of $66, 013. 00 or that it is obligated 
to the plaintiff for his subcontractors for that sum. 

7. Admitted. 

8. Defendant admits the allegations in paragraph 8 of the complaint 
except that defendant denies there have been withheld as yet any funds 
due plaintiff on other contracts or that he has directed any funds be 

45 withheld from plaintiff which are or might be due in respect to 
the contract at Fort Meade. 

9. Paragraph 9 of the complaint consists of arguments or state- 
ments of law which defendant believes he is not required to answer but 
if answer is required, they are denied. 

10. The allegations in the first sentence of paragraph 10 are 
admitted. All other allegations in this paragraph are denied. 

Second Defense 
The complaint fails to state a claim upon which relief may be granted. 
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° Third Defense 

This Court lacks jurisdiction over the cause of action and subject 
matter herein. 

Fourth Defense 

This Court lacks jurisdiction to grant the relief requested. 

WHEREFORE, defendant demands judgment together with costs 
in this suit. 


‘ /s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ E. RILEY CASEY 
Assistant United States Attorney 


/s/ THOMAS H. McGRAIL 
Assistant United States Attorney 


46 (Certificate of Service) 
47 [Filed Sep. 10, 1957] 
7 STIPULATION OF COUNSEL 


It is hereby stipulated between counsel for the plaintiff and for 
the defendant that the contract DA-46-022-ENG-1448 shall be presented 
to the court in the argument on Motions. 


/s/ ALAN JOHNSTONE 


Plaintiff's Attorney 
x * * 


/s/ THOMAS H. McGRAIL 
: Assistant U.S. Attorney 


* * * 


. Washington, D. C. 
September 10, 1957. 
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48 [| Filed Sep. 10, 1957] 
MOTION FOR SUMMARY JUDGMENT 

The plaintiff moves the court as follows: 

1. For summary judgment for the plaintiff that the demand by the 
defendant for the payment of $66, 013. 00 as set forth in the complaint 
and as represented by a Bill for Collection, stated by the defendant 
against the plaintiff, is not authorized by law and is invalid and void. : 

2. That the defendant be enjoined from withholding funds or 
credits over which he may have control and supervision and which may be 





due or may become due to the plaintiff from the United States, to apply 
or offset the same against the aforesaid unauthorized and invalid claim 
for tne payment of $66, 013. 00. 

The plaintiff relies for support of this Motion on the pleadings, on 
the stipulation and affidavits filed and served, and upon the points and 
authorities filed herewith. 

/s/ ALAN JOHNSTONE 


Plaintiff's Attorney 
aK * ae 


49 TO: THOMAS H. McGRAIL, Esquire 
Attorney for Defendant. 


Notice is hereby given that plaintiff's attorney will bring this 
motion on for hearing at the United States District Court for the Dis- 
trict of Columbia, at 10 A.M. o'clock, ten days after the service 
hereof, or as soon thereafter as counsel can be heard. 

/s/ ALAN JOHNSTONE 


Plaintiff's Attorney 
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50 [Filed Sep. 10, 1957] 
AFFIDAVIT OF CHAS. H. TOMPKINS 
IN THE DISTRICT OF COLUMBIA, s.s.: 

Chas. H. Tompkins, Jr., being first duly sworn, deposes and says 
that he is the Vice President and Treasurer of the Chas. H. Tompkins 
Co., plaintiff herein, and that as such he personally in behalf of the 
Chas. H. Tompkins Co. disbursed $66, 013. 00 under Contract No. DA- 
46-022-ENG-1448 as follows to subcontractors Theo. Molzahn & Sons, 
Inc. , $54, 829.00; W. J. Klotz, $6,319.00; J.M. Vallan Co., Inc., 
$1, 116. 00; and Sewer Construction Co., Inc., $3, 749. 00. 

/s/ Chas. H. Tompkins, Jr. 

Subscribed and sworn to before me this 10th day of September 
1957. 

/s/ Anne C. Sullivan 


Notary Public, D. C. 
* x * 


51 [Filed Sep. 19, 1957] 

DEFENDANT'S MOTION TO DISMISS OR, IN THE 

ALTERNATIVE, FOR SUMMARY JUDGMENT 

Comes now the defendant by his attorney, the United States Attor- 
ney, and moves this Court for an order dismissing this action for the 
reasons that plaintiff has failed to state a claim upon which relief can 
be granted and the Court lacks jurisdiction to grant the relief requested, 
or, in the alternative, for summary judgment on the ground that there 
is no genuine issue as to any material fact and defendant is entitled to 
judgment as a matter of law. 

In support of this motion the Court is respectfully referred to 
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the attached Memorandum of Points and Authorities and the pleadings 
previously filed in this case. 


/s/ OLIVER GASCH 
United States Attorney 
* * * * a 
52 (Certificate of Service) 
53 [Filed Oct. 9, 1957] 
AFFIDAVIT 


The affidavit of Walter E. Mather, Lt. Colonel, Corps of Engi- 
neers, United States Army, dated September 25, 1957, is hereby sub- 
mitted by defendant in opposition to plaintiff's motion for summary 
judgment pursuant to Rule 56 (c) of the Federal Rules of Civil Proce- 
dure. 

/s/ OLIVER GASCH 
United States Attorney 


* * * * 


(Certificate of Service) 
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[Filed Oct. 9, 1957] 


* * * CORPS OF ENGINEERS, U.S. ARMY 


‘ Office of the District Engineer 
Refer to file no. OVHVL Huntington District 


237-4th Avenue 
Huntington, W. Va. 


25 September 1957 
Chas. H. Tompkins Co., Plaintiff 
Vv. 


Wilbur M. Brucker, as 
Secretary of the Army, Defendant 


Civil Action No. 516-57 --- USDC D.C. 


STATE OF WEST VIRGINIA, 
COUNTY OF CABELL, To-Wit: 

Walter E. Mather, Lt. Colonel, Corps of Engineers, Contracting 
Officer, U.S. Army Engineer District, Huntington, Corps of Engineers, 
237 - 4th Avenue, Huntington, West Virginia, being duly sworn, says 
that he is personally acquainted with the provisions of Contract No. 
DA-46-022-ENG-1448, for Construction of Chemical Corps STB Plant, 
Natrium, West Virginia, and that he is personally acquainted with the 
suit styled: Chas. H. Tompkins Co. v. Wilbur M. Brucker, Civil Action 

No. 516-57, now pending in the U.S. District Court for the Dis- 
trict of Columbia. Affiant further says that he has carefully reviewed the 
official contract records as to payments heretofore made to Chas. H. 
Tompkins Co. under the terms of said contract; that said contract is 
not closed out but is still executory in that final payment in the amount 
of $100. 00 remains to be made. 

/s/ WALTER E, MATHER 


Lt. Colonel, Corps of Engineers 
Executive Officer 
Contracting Officer 


Subscribed and sworn to before me this 25th day of September, 1957. 


My commission expires: March 1, 1966 
/s/ (Ilegible) 
Notary Public 
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[| Filed Dec. 31, 1957] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Charles H. Tompkins Co., ) 
Plaintiff ' 
vs  ) Civil Action No. 516-57 
) 
) 
) 


Wilbur M. Brucker, 
Secretary of the Army 


Defendant 


Washington, D. C. 
October 11, 1957. 

The above-entitled action came on hearing on cross motions for 
summary judgment before the HONORABLE ALEXANDER HOLTZOFF, 
United States District Judge, at 10 o'clock a. m. 

APPEARANCES: 

On behalf of the Plaintiff: 
MR, ALAN JOHNSTONE. 
On behalf of the defendant: 
MR. THOMAS H. McGRAIL, 
Assistant United States Attorney. 
PROCEEDINGS 

(At the conclusion of argument of counsel on the motion, the Court 
made the following ruling:) 

THE COURT: In this action the plaintiff asks an adjudication to 
the effect that the demand made by the defendant Secretary of the Army 
on the plaintiff for the repayment to the United States of the sum of 
$66,000, is invalid and for an injunction enjoining the Secretary of the 
Army from withholding funds which are or may become due to the plain- 
tiff under other construction contracts to apply against this amount. 
This is clearly an indirect way to recover $66, 000 which the plaintiff 
claims is due him from the government, or to prevent the government 


from deducting the sum of $66,000 from monies which may be due to 
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the plaintiff from the government on other contracts. 

The Court is of the opinion that since this case represents an 
effort to prevent the government from offsetting $66, 000 against pay- 
ments due from the government to the plaintiff it is in effect a suit 
against the United States to recover that sum of money, and therefore 
the suit does not lie, and the plaintiff's remedy is in the Court of Claims 
by an action for any amount due him if the defendant should carry out his 

threat to withhold any payments due on other contracts. 

The Court reaches this conclusion reluctantly because it is cog- 
nizant of the fact that there are two injustices lurking in this situation. 
In the first place counsel admit that the alleged overpayment has been 
paid over by the plaintiff in this case to his subcontractors, so that 
the plaintiff has not benefited by it, and if plaintiff has to refund that 
money to the government he will be out of pocket in that amount unless 
he succeeds in recovering it in turn from the subcontractors. But what 
is more, if there has been an overpayment - and the Court is not passing 
upon the question; that is not before it - the government may maintain 
suit against the plaintiff in this court or in any other United States Dis- 
trict Court that has jurisdiction. 

It is a rather harsh and drastic action for the government to with- 
hold the alleged overpayment from monies that may be admittedly due 
to this plaintiff on other contracts and put the burden on the plaintiff to 
test the question by suing the government in the Court of Claims. That 
puts the burden and the expense of the lawsuit on the plaintiff; and what 
is more, since the government is not liable for interest or costs it puts 
the plaintiff at a double disadvantage, but those are matters that the 
Congress alone can cure. 

Accordingly, the Court will deny the plaintiff's motion for sum- 
mary judgment, and will grant the defendant's motion for summary judg- 
ment. 


(Thereupon, the hearing was concluded. ) 
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[ Filed Oct. 15, 1957] 

MOTION TO RECONSDER 

Comes now the plaintiff and moves the Court to reconsider its de- 
cision of October 11, 1957, in which it ruled that this action was es- 
sentially an action against the United States which has not consented 
to be sued in this forum, and that plaintiff has an adequate remedy, for 
its alleged injury, in the Court of Claims, and in which, for these 
reasons, the Court granted Summary Judgment for the defendant, and, 
the Court's decision of October 11, 1957, notwithstanding, to grant 
Summary Judgment for the plaintiff. 

This Motion is based upon the following grounds: 

1. The claim stated by the defendant against the plaintiff is 
founded on an unauthorized act of the defendant and upon its face is en- 
tirely fictitious. 

2. Although this action seeks to protect the present and prospec- 
tive contracts between the plaintiff and the United States, the United 
States has no substantial interest in the issue of the action which seeks 
only to prevent the interposition against the contracts of the United States 
of a purely imaginary claim against the plaintiff, conceived by the de- 
fendant in excess of his authority as an officer of the United States, and, 
therefore, by a volunteer. 

3. It is not competent for the defendant to shield himself behind 

a shadow and to force the plaintiff to sue the United States and to 
pursue an inadequate remedy in the Court of Claims to dispel the shadow. 

4. The defendant is not authorized to require the plaintiff at its 
expense to correct any mistake that the defendant may have made in 
the payment to the plaintiff, nor to require of the plaintiff any accounting 
of the funds beyond that stated in the payment, which was: to pay the en- 
tire sum to four of its subcontractors, the plaintiff having no beneficial 
interest in the payment, nor is the defendant authorized on behalf of the 
United States to issue an order requiring the plaintiff to return to hima 
payment made in mistake of law when, by the terms of the entrusted 


payment, the plaintiff has disbursed the said sum to the subcontractors, 
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for while the Government may recover payments made in mistake of 
law, the plaintiff cannot recover payment of the same money made to 
others by him in mistake of the law. 

5. Summary Judgment against the defendant, which is to enjoin 
the defendant from an abuse of his power by resorting to an unauthorized 
act in excess of his power against the plaintiff, will not foreclose the 
United States from the collection from the plaintiff of an unauthorized 
or unlawful payment if the same is or can be established in a judicial 


proceeding. 
6. This Motion is supported by the Points and Authorities hereto- 
fore filed by the parties in this cause. 
/s/ ALAN JOHNSTONE 
Attorney for the Plaintiff 
me * ae 


October 14, 1957. 
(Certificate of Service) 


[Filed October 22, 1957] 
ORDER 

This cause having come before the Court on plaintiff's Motion for 
Summary Judgment, defendant's Motion to Dismiss Or, In The Alterna- 
tive, For Summary Judgment, and the pleadings and exhibits herein, 
and argument of counsel having been heard, and it appearing to the 
Court that there is no genuine issue as to any material fact and that 
defendant is entitled to judgment as a matter of law, it is this 22nd 
day of October, 1957, 

ORDERED that defendant's Motion For Summary Judgment be and 
the same is hereby granted and the complaint herein is dismissed. 


ALEXANDER HOLTZOFF 
Judge 
(Certificate of Service) 
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59 [Filed Nov. 6, 1957] 
ORDER 
This cause having come before the Court on plaintiff's Motion to 
Reconsider the order of this Court of October 24, 1957 granting defen- 


dant summary judgment and dismissing the complaint herein, it is this 4 
6th day of November, 1957, ‘ 
ORDERED that plaintiff's Motion to Reconsider be and the same . 


is hereby denied. 


/3/ ALEXANDER HOLTZOFF 
Judge 


(Certificate of Service) 


60 [Filed Nov. 23, 1957] 
PLAINTIFF'S NOTICE OF APPEAL TO THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
| Notice is hereby given that Chas. H. Tompkins Co., the plaintiff 
above named, hereby appeals to the United States Court of Appeals for 
the District of Columbia from the Judgment and Order granting sum- 
mary judgment for the defendant and refusing summary judgment for the 
plaintiff and dismissing the complaint, entered in this action on October 
22, 1957, and from the Order denying plaintiff's Motion to Reconsider 
said judgment and Order of October 22, 1957, entered in this action on 7 
November 6, 1957. 





/s/ ALAN JOHNSTONE 


Attorney for the Plaintiff 
co * co 


November 23, 1957 


(Certificate of Service) 
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United States Attorney, 
Cart W. Betcuer, | 
Tromas H, McGrat, 


Lovis M. Kapiax, | 
elssistaut United States Attorneys. 











QUESTIONS PRESENTED 


Where appellant, a party to a construction contract with 
the Army Department, sues the Secretary of the Army 
for declaratory relief and to enjoin him from seeking the 
return of an unauthorized over-payment by way of future 
offset, the following questions, in the opinion of appellee, 
are presented: 


1. Is a case or controversy disclosed, even though no 
money has as yet been withheld by the Government? 


2. Is this an unconsented suit against the United States 
to which the United States is an indispensable party for 
the reason that a judgment for appellant on the merits 
would determine the contractual rights of the parties and 
would cause money lawfully in the United States Treasury 
to be paid to appellant? 


3. In any event, should injunctive relief be granted 
where appellant has an adequate remedy at law, ie. suit 
against the United States in the Court of Claims when and 
if offset should be accomplished? 


4. Is the Secretary of the Army acting within the 
scope of his authority when he seeks the return of an 
unauthorized overpayment made to appellant pursuant to 
an Army contract, and indicates that, in the event of non- 
payment, the disputed sum will be deducted from future 
claims appellant may acquire against the United States? 





Counterstatement of the Case .......cccccccccnccccccnccesencsvencses 1 


Summary of Argument < <e:6:6io.0:c ewe ee sviews wwe ewweneeasae wes eews ieee 3 
Argument: 


I. The District Court, Lacking Jurisdiction Over the Cause of Action, 
Properly Dismissed the Complaint for Either of Two Reasons: 
(1) No Case or Controversy Is Disclosed Since the Disputed Sum 
Has Not Been Recovered by the United States, Nor Has the 
United States Withheld Any Funds Owing to Appellant; (2) Since 
a Decision on the Merits Would Determine the Rights and Obli- 
gations of the United States Under Its Contract With Appellant, 
and Would Expend Itself on the Public Treasury, This is a Suit 
to Which the United States is an Indispensable Party and to Which 


It Has Not Consented: csiccccswesws wssiwiscnsaieresies seisinrgiery eaie ees 4 
A. There is no case or controversy ...-....eeccecec eee seenees 4 
B. In any event this is a suit to which the United States is an 

indispensable party and to which it has not consented ....... 5 
C. Appellant’s remedy in the Court of Claims is both adequate 
Svid <C8C1UGV6: sesisssnsesecewane scnaees eres smenwewen 9 


II. The Secretary of the Army, Upon Learning That an Unauthorized 
Payment Had Been Made to Appellant in the Sum of $66,013, 
Was Duty Bound to Demand Repayment, and in the Event That 
Refund Was Not Made, to Set-off the Sum if the Opportunity 
Wore to Arise .......... sass SRTSIRATS. SANG Xin Tele aie). DISS Spas. gine S ge 11 
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COUNTERSTATEMENT OF THE CASE 


The facts are not in dispute. In 1951 appellant con- 
struction company contracted with the Department of the 
Army to build a defense facility at Natrium, West Virginia, 
at an estimated cost in excess of two million dollars. In 
1953, after construction was completed, appellant filed 
a claim pursuant to the contract with the Army Contracting 
Officer for additional monies based on increased costs for 
which the Government was responsible. The Contracting 
Officer allowed $66,013, only a portion of the claim, and 
appellant appealed, pursuant to the contract, to the Corps 
of Engineers Claims and Appeals Board (J.A. 9-10; 12-23). 
The Government moved to set aside the partial award, 
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and the Board denied the motion and affirmed the award 
as made (J.A. 12-23). Further appeal was sought by 
appellant to the Armed Services Board of Contract Ap- 
peals, as agent for the Secretary of the Army, the Govern- 
ment again moving to set aside the partial award of the 
Contracting Officer. The Board of Contract Appeals found 
that appellant had no right to the $66,013 payment, for 
the reason that the increased costs attributable to the 
Government were not absorbed by appellant, but by his 
sub-contractors, and that since appellant was not liable 
to the sub-contractors for such costs, appellant had suf- 
fered no loss. The Government, of course, was not liable 
to the sub-contractors, who were not parties to the prime 
contract (J.A. 2431). Accordingly, the Contracting Officer 
revoked his earlier award, and requested appellant to 
refund the $66,013 previously paid him (J.A. 34-37). 

Appellant then brought suit in the District Court against 
Wilbur M. Brucker, as Secretary of the Army, for a 
declaratory judgment that defendant Brucker acted without 
legal authority in requesting return of the $66,013. Appel- 
lant also asked that appellee be enjoined from withholding 
funds which are or may become due under other construc- 
tion contracts (J.A. 1-8). 

A motion for summary judgment was filed by appellant 
(J.A. 42), and the Government moved to dismiss the com- 
plaint, or in the alternative, for summary judgment (J.A. 
43-44). After argument thereon the District Court granted 
appellee’s motion for summary judgment and dismissed 
the complaint, holding that appellant’s effort to prevent 
the government from offsetting $66,013 against payment 
due from the Government is in effect a suit against the 
United States which cannot be maintained. The lower 
court further stated that plaintiff’s remedy is in the Court 
of Claims if appellee should carry out his threat to with- 
hold payments due on other contracts in the amount of the 
disputed sum. (J.A. 46-47; 49.) This appeal followed. 


ee ee 
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SUMMARY OF ARGUMENT 


I. Appellant seeks an adjudication of his future rights 
to money lawfully in the United States Treasury. The 
District Court, however, lacks jurisdiction to issue an 
advisory opinion or to award a judgment, the necessary 
effect of which would be to expend itself on the public 
treasury. The complaint, therefore, was properly dismissed. 

A. There is no case or controversy. Appellee has not 
recovered the money erroneously paid to appellant, nor 
has he stopped payment on any other sum due appellant 
from the United States. Therefore, at the present time, 
appellant has no justiciable claim against appellee or 
against the United States. 

B. If the Court should view appellee’s ‘‘threat’’ to with- 
hold money in the same light as if the money has already 
been withheld, so as to find a justiciable controversy, 
appellant’s lawsuit is revealed for what it actually is: 
an attempt to recover money from the United States. 
Therefore, even if the complaint is not dismissed as pre- 
mature, it must be dismissed as an unconsented suit against 
the United States. Under either alternative the District 
Court is without jurisdiction. 

C. When and if money is withheld from appellant under 
another contract, suit can be brought in the Court of 
Claims. For such reason alone, injunctive relief was 
properly denied. 

II. Appellee requested appellant to refund an unauthor- 
ized payment erroneously made, and indicated that if 
refund was not made, the amount would be deducted from 
future claims appellant might have against the United 
States. In so doing, appellee was acting within the scope 
of his authority. Such facts do not disclose action judicial 
in nature but are themselves subject to judicial review at 
the appropriate time and in the appropriate jurisdiction. 
The Government, of course, is never bound by the unan- 
thorized acts of its agents, and in event that an unauthor- 
ized payment is made, it is the public duty of appellee to 
seek recovery thereof, and by offset if necessary. 








THE DISTRICT COURT, LACKING JURISDICTION OVER THE 
CAUSE OF ACTION, PROPERLY DISMISSED THE COMPLAINT 
FOR EITHER OF TWO REASONS: (1) NO CASE OR CON- 
TROVERSY IS DISCLOSED SINCE THE DISPUTED SUM 
HAS NOT BEEN RECOVERED BY THE UNITED STATES, 
NOR HAS THE UNITED STATES WITHHELD ANY FUNDS 
OWING TO APPELLANT; (2) SINCE A DECISION ON THE 
MERITS WOULD DETERMINE THE RIGHTS AND OBLIGA- 
TIONS OF THE UNITED STATES UNDER ITS CONTRACT 
WITH APPELLANT, AND WOULD EXPEND ITSELF ON THE 
PUBLIC TREASURY, THIS IS A SUIT TO WHICH THE UNITED 
STATES IS AN INDISPENSABLE PARTY AND TO WHICH IT 
HAS NOT CONSENTED. 


A. There Is No Case or Controversy 


Appellant can maintain no suit against appellee or the 
United States for the adverse interests of the parties have 
not yet come into conflict. Appellant has suffered no 


damage. The sum in dispute has not been recovered by 
the United States, nor has the Government withheld any 
funds owing to appellant under any contract. Appellee 
has done no more than send a bill to appellant for the sum 
claimed, and indicated that in the event of non-payment, 
the sum would be off-set against future claims appellant 
may acquire against the United States. To date, however, 
the money has not been recovered by the United States, 
nor has the Government withheld any funds owing to 
appellant under any other contract. Until appellant enters 
into a contract with the United States, and the United 
States withholds payment in the disputed amount, this 
controversy is hypothetical and litigation premature. The 
simple fact that a party may sustain injury because of 
unauthorized action of Government officers does not give 
the party standing to sue. Perkins v. Lukens Steel Co., 
310 U.S. 113 (1940); Tennessee Electric Power Co. v. 
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T.V.A., 306 U.S. 118 (1939) ; Alabama Power Co. v. Ickes, 
302 U.S. 464 (1938) ; Massachusetts v. Mellon, 262 U.S. 447 
(1923) ; Kansas City Power and Light Co. v. McKay, 96 
U.S. App. D.C. 273, 225 F. 2d 924, cert. denied 350 U.S. 884 
(1955) ; Atlantic Freight Lines, Inc. v. Summerfield, 92 U.S. 
App. D.C. 195, 204 F. 2d 64, cert. denied, 346 U.S. 828 
(1953). 

A law suit must be grounded in actual controversy affect- 
ing existing legally protected rights and not in anticipation 
of unknown events that may or may not occur. United 
Public Workers v. Mitchell, 330 U.S. 75, 86-91 (1947); 
Federation of Labor v. McAdory, 325 U.S. 450, 461 (1945) ; 
Texas v. I.C.C., 258 U.S. 158, 162 (1922); Coffman v. 
Breeze Corporations, Inc., 323 U.S. 316, 323-324 (1945); 
Electric Bond and Share v. S.E.C., 303 U.S. 419, 443 (1938) ; 
Ammiston Mfg. Co. v. Davis, 301 U.S. 337, 350-353 (1937) ; 
Ashwander v. T.V.A., 297 U.S. 288, 324 (1936); McKay v. 
Central Electric Power Cooperative, 96 U.S. App. D.C. 158, 
223 F. 2d 623 (1955). As stated by Justice Holmes, a court 
‘‘cannot be required to go into general propositions or 
prophetic statements of how it is likely to act upon other 
possible of even probable issues that have not yet arisen’’. 
Barker v. Painters Union, 281 U.S. 462, 463-464 (1930). 

And the requirement that there be a case or controversy 
is as strict in declaratory judgment proceedings as in other 
suits. Federation of Labor v. McAdory, supra, at 461; 
United Public Workers v. Mitchell, supra, at 89; Morgan- 
town Glassware Guild v. Humphrey, 98 U.S. App. D.C. 375, 
377, 236 F. 2d 670, 672, cert. dented, 352 U.S. 896 (1956) ; 
Powers v. United States, 218 F. 2d 828, 829 (7th Cir. 1955). 

For this reason alone, the judgment of the court below 
dismissing the complaint should be affirmed. 


B. In Any Event This is a Suit to Which the United States is 
an Indispensable Party and to Which It Has Not Con- 
sented 


The District Court characterized appellant’s complaint 
as follows (J.A. 46-47): 
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‘“‘This is clearly an indirect way to recover $66,000 
which the plaintiff claims is due him from the govern- 
ment, or to prevent the government from deducting the 
sum of $66,000 from monies which may be due to the 
plaintiff from the government on other contracts. 

The Court is of the opinion that since this case rep- 
resents an effort to prevent the government from off- 
setting $66,000 against payments due from the govern- 
ment to the plaintiff it is in effect a suit against 
the United States to recover that sum of money, and 
therefore the suit does not lie, and the plaintiff’s 
remedy is in the Court of Claims by an action for any 
amount due him if the defendant should carry out his 
threat to withhold any payments due on other con- 
tracts.”’ 


Since any judgment rendered on the merits of appellant’s 
claim would determine the rights of the United States 
under the construction contract, this is essentially an un- 
consented suit against the United States and one in which 
the United States is an indispensable party. E.g. Larson 
v. Domestic and Foreign Corp., 337 U.S. 682 (1949); Mine 
Safety Co. v. Forrestal, 326 U.S. 371 (1945); Adler v. 
Brownell, 100 U.S. App. D. C.55, 242 F. 2d 28 (1957); 
Mellos v. Brownell, —— U.S. App. D.C. ——, 250 F. 2d 35 
(1957).* 

Whether an action is against the United States is not 
determined by the nominal defendants of record, but by 
the essential nature and effect of the proceedings. Larson 
v. Domestic & Foreign Corp., supra, at 687; Mine Safety 
Co. v. Forrestal, supra, at 374. When the result of a suit 
will be the determination of the rights of the United States 
under a contract to which it is a party, the United States 
is substantially affected and is an indispensable party to 
the action. Wells v. Roper, 246 U.S. 335 (1918); In re 
Ayers, 123 U.S. 443 (1887) ; Aktiebolaget Bofors v. United 
States, 90 U.S. App. D.C. 92, 194 F. 2d 145 (1951); 





1 Even if the District Court were to enjoin the Secretary as an individual, 
from seeking to off-set the disputed sum, such decision would not be binding 
on the other departments of the government with whom appellant may do 
business, nor would it bind the General Accounting Office in its disbursement 
functions. 
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International Trading Corp. v. Edison, 71 App. D.C. 210, 
109 F’. 2d 825 (1939), cert. denied, 310 U.S. 652 (1940). So 
too if the judgment sought would expend itself on the 
public treasury or domain or interfere with public adminis- 
tration. Land v. Dollar, 330 U.S. 731, 737, 738 (1947).? 
The present case is indistinguishable in principle from 
Mine Safety Co. v. Forrestal, supra. There suit was 
brought against the Secretary of the Navy to enjoin him 
from offsetting alleged excess profits from payments due 
on other contracts. Plaintiff charged that The Renegotia- 
tion Act, pursuant to which the excess profits determination 
had been made, was unconstitutional. The Supreme Court 
held that the complaint, which was for injunction and 
declaratory judgment, must be dismissed because the United 
States was an indispensable party and had not consented 
to be sued. The Court pointed out that the ‘‘sole purpose 
of this proceeding is to prevent the Secretary from taking 
certain action which would stop payment by the government 
of money lawfully in the United States Treasury to satisfy 
the government’s and not the Secretary’s debt to the 
appellant.’? The Court noted that the requested relief 
would require the government to relinquish ownership and 
possession of the monies involved. It concluded: ‘‘In 
effect, therefore, this is an indirect effort to collect a debt 
allegedly owed by the government in a proceeding to 
which the government has not consented... Thus, al- 
though appellant denies it, the conclusion is inescapable 
that the suit is essentially one designed to reach money 
which the government owns.’’ Id., 326 U.S. at 375. (Em- 
phasis added.) The instant suit likewise is ‘‘essentially 
one designed to reach money which the government owns.’’ 
See also Haskins Bros. & Co. v. Morgenthau, 66 App. D.C. 
178, 181-182, 85 F. 2d 677, 679-680, cert denied, 299 U.S. 
588 (1936); Cummings v. Hardee, 70 App. D.C. 18, 21, 





2In this case, cited by appellant but distinguishable on its facta, the Court 
held that suit was not against the United States because the complaint re- 
quested the return of property which had been unlawfully obtained, and 
therefore had not become the property of the United States. So too in 
Lee v. United States, 106 U.S. 196 (1882), relied on by appellant. 
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102 F. 2d 622, 625 (1939) ; Moody v. Wickard, 78 U.S. App. 
D.C. 80, 136 F. 2d 801 (1943); Robinson v. Deal, 79 U.S. 
App. D.C. 241, 145 F. 2d 382 (1944). 

This defect in jurisdiction is of course not cured by 
resort to the Declaratory Judgment Act,* under which 
appellant brought suit. To begin with, that Act is not 
applicable to the United States as a defendant. Savorgnan 
v. United States, 171 F. 24 155 (7th Cir. 1949), affirmed on 
other grounds, 338 U.S. 491 (1950) ; Lynn v. United States, 
110 F. 2d 586 (5th Cir. 1940); Love v. United States, 108 
F. 2d 43, 50 (8th Cir. 1938). And, in any event, the 
Declaratory Judgment Act cannot supply jurisdiction which 
otherwise is non-existent. Clark v. Nemolo, 174 F. 2d 978, 
85 U.S. App. D.C. 65 (1949); Di Benedetto v. Morgenthau, 
80 U.S. App. D.C. 34, 36, 148 F. 2d 223, 225 (1945). Nor 
does the Declaratory Judgment Act constitute a waiver of 
sovereign immunity. Larson v. Domestic & Foreign Corp., 
supra, at 689 (footnote 9); Aetna Life Ins. Co. v. Haworth, 
300 U.S. 227, 240 (1937); Aktiebolaget Bofors v. United 
States, supra, Di Benedetto v. Morgenthau, supra. 

An exception to the sovereign immunity doctrine exists 
where the officer’s actions are ultra vires his authority, 
and therefore are not considered to be the action of the 
sovereign. In order to fall within this exception, it must 
be demonstrated that the officer lacked delegated power. 
A claim of error in the exercise of that power is not suffi- 
cient. Larson v. Domestic & Foreign Corp., supra, at 689, 
690. As appears below (pp. 11-14) there can be no basis 
for any assertion that appellee in any sense acted beyond 
his statutory authority. 

Nor is this a case in which an executive officer has refused 
to perform a purely ministerial act which Congress or a 
court of proper jurisdiction has directed. Were such facts 
disclosed, mandamus would lie. E.g., Work v. Lynn, 266 
U.S. 161 (1924); Miguel v. McCarl, 291 U.S. 442 (1934); 
Higginson v. Schoeneman, 89 U.S. App. D.C. 126, 190 F. 2d 
32 (1951). In the instant case, however, no allegation has 


362 Stat. 964, 28 U.S.C. 220L 
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been made that a sum of money is due. There exists, there- 
fore, no ministerial act which could be compelled. 


C. Appellant’s Remedy in the Court of Claims Is 
Both Adequate and Exclusive 


If appellant’s fears are realized and the Government at 
some future date withholds $66,013 from appellant on 
another contract, appellant may bring suit in the Court of 
Claims, and settle the questions raised in this suit. 28 
U.S.C. 1491, et seq. Appellant does not suggest otherwise. 

An identical attempt to prematurely circumvent the 
Court of Claims failed in Richfield Oil Corp. v. United 
States, 207 F. 2d 864 (9th Cir. 1953). In that case appel- 
lant sought to enjoin the federal maritime agencies from 
demanding repayment of certain sums previously paid, or 
from offsetting this claim against current payments due 
appellant from the government. In a decision dispositive 
of this appeal the Ninth Circuit affirmed the action of the 
lower court dismissing the complaint and stated: 


But even if the agency action of which review 
is now sought were cast in the form of finality and 
were actually final, it is plain that the Administrative 
Procedure Act would not furnish appellant any re- 
view of the agency’s action demanding repayment of 
the $75,000. What we deal with here is no different 
in essence than a communication which the Govern- 
ment might send to a person with whom it has a con- 
tract saying: ‘‘We have over-paid you $75,000 and 
we want that amount refunded.’’ It would indeed be 
surprising if every time a governmental agency notifies 
a contractor of the agency’s views as to a contractor’s 
obligations the latter may undertake to reverse such 
agency action by a proceeding under the Administra- 
tive Procedure Act. No piecemeal and day to day 
revision of such routine administrative functions was 
contemplated when this Act was enacted.* The Act 
itself so discloses. It states that agency action which is 


8 Cf. Helco Products Co. v. McNutt, 78 U.S. App. D.C. 71, 137 F.2d 
681, 684, 149 A.L.R. 345: ‘‘What a comfort it would be, if a declaratory 
judgment could be made as available as an interoffice memorandum, 
whenever a board of directors meets to consider a proposed new venture. 
But that millenium has not yet arrived.’’ 
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reviewable is that ‘‘for which there is no other adequate 
remedy in any court’’. § 10(c). 


Manifestly the appellant has adequate means 
for challenging the disputed contention as to the 
$75,000 and the asserted right of setoff by suing in 
the Court of Claims for the amounts due for petro- 
leum products sold to the United States, should pay- 
ments be withheld as threatened. This is the tradi- 
tional remedy in such cases. Furthermore, the appel- 
lant has here chosen injunction as its means of obtain- 
ing review of this agency action and injunction has 
always been available only where irreparable damage 
and the absence of an adequate remedy at law can 
be established.® State of California v. Latimer, 305 
U.S. 255, 260, 59 S. Ct. 166, 83 L. Ed. 159. 


9 Its prayer for declaratory relief, in addition to that for an injunction, 
does not help appellant. ‘‘The operation of the Declaratory Judgment 
Act is procedural only.” Actna Life Ins. Co. v. Haworth, 300 U.S. 227, 
240, 57 S.Ct. 461, 463, 81 L.Ed. 617; Skelly Oil Co. v. Phillips Petroleum 
Co., 339 U.S. 667, 671, 70 S.Ct. 876, 94 L.Ed. 1194. And in Aircraft 
& Diesel Corp. v. Hirsch, 331 U.S. 752, at page 776, 67 S.Ct. 1493, at 
pages 1504, 1505, 91 L.Ed. 1796, where the plaintiff subcontractor was 
held not entitled to relief because he had an adequate remedy by suit 
against the contractor, who in turn could sue the Government in the 
Court of Claims, the complaint sought a declaratory judgment as well 
as an injunction. For further discussion of limitations upon declaratory 
relief which must be borne in mind here, see Coffman v. Breeze Corpora- 
tions, 323 U.S. 316, 65 S.Ct. 298, 89 L.Ed. 264 and Public Service 
Comm’n v. Wycoff Co., 344 U.S. 237, 73 S.Ct. 236. 

The existence of another adequate remedy has always been a limita- 
tion upon the use of the traditionally accepted remedies used for review 
of administrative action, such as mandamus, prohibition, and the like. 
See High, Extraordinary Legal Remedies, Third Ed. $$ 15, 770. 





This case is no different. And in a recent decision this 
Court directed dismissal of a suit to require the Secretary 
of the Interior to perform certain contracts and to deter- 
mine the rights of the parties under those contracts. 
McKay v. Central Electric Power Cooperative, supra. The 
contracts provided that if Congress failed to appropriate 
the necessary funds, the Government would be released 
from liability. By virtue of subsequent legislative action 
the Government declared the contracts suspended. This 
Court held that whether the Government remained liable 
under the contracts should not be decided since a deter- 
mination ‘‘of the rights of the parties under the con- 
tracts’’ ‘‘is purposeful only in relation to an action in the 
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> Court of Claims for breach of contract’’. And, the Court 
concluded, ‘‘this determination should await that remedy.’’ 
(96 U.S. App. D.C. at 160-161, 223 F. 2d at 625-626.) See 
also Di Benedetto v. Morganthau, supra; Aircraft & Diesel 
Corp. v. Hirsch, 331 U.S. 752 (1947); Coffman v. Breeze 
Corp., supra; Hurley v. Kincaid, 285 U.S. 95 (1932); 
National Enforcement Comm. v. Olson, 95 U.S. App. D.C. 
' 218, 221 F. 2d 92 (1955); Aktiebolaget Bofors v. United 
States, supra. 


I 


THE SECRETARY OF THE ARMY, UPON LEARNING THAT AN 
; UNAUTHORIZED PAYMENT HAD BEEN MADE TO APPEL- 
& LANT IN THE SUM OF $66,013 WAS DUTY BOUND TO 
DEMAND REPAYMENT, AND IN THE EVENT THAT REFUND 
WAS NOT MADE, TO SET-OFF THE SUM IF THE OPPOR- 
i TUNITY WERE TO ARISE. 


‘ The Secretary is obligated and empowered to seek re- 
covery of an unauthorized payment to a government con- 
tractor by offsetting the sum in dispute whenever the 
opportunity arises. Appellant does not here dispute the 
Secretary’s decision that under the contract the payment 
to appellant of $66,013 was erroneous and unauthorized. 
» Appellant’s sole contention is that because the money has 
, been paid over, the Secretary of the Army is without any 
authority to seek its recovery—either by billing appellant 
for the money, or by off-setting the sum from other monies 
that may become due appellant on other Government con- 
tracts. As previously stated, it is undisputed that the 
Government has not as yet withheld any money owed 
appellant and, for that reason, this suit is premature. 
> However, assuming the Secretary had caused an off-set 

to be made, such action clearly would be within the Con- 
| gressional definition of his powers and duties. 10 U.S.C. 
, 3012 (Supp. IV, 1952 Ed.), particularly subdivision (b) (1) 

and (d)(1). Appellant’s argument that such action is 























4 Appellant’s assertion that the contract had been fully executed when re- 
fund was requested (Brief, pp. 9-10) is unsupported by the record. At the 
time this suit was instituted, final payment of $100 had not been made to 
appellant. (J.A. 45). The affidavit to this effect is uncontroverted. 
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beyond the scope of his authority because it is judicial 
rather than executive in nature has been rejected by the 
Supreme Court. Wisconsin Central R. Co. v. United States, 
164 U.S. 190, 205 (1896) held that overpayments made by 
a Postmaster General, due to a misconstruction of the law, 
may be deducted by his successor from money due from 
the successor. Cf. United States v. Paddock, 178 F. 2d 
394, 396-398 (5th Cir. 1949). 

That the money has already been paid to appellant is 
immaterial, It is well established that an asserted claim 
for the benefit of the United States is collectible by setoff 
as occasion might arise. Sutton v. United States, 256 
U.S. 575, 579-580 (1921) ; Wisconsin Central R. Co. v. United 
States, supra; United States v. Paddock, supra. In fact, 
it is the Seeretary’s public duty to make such setoff if 
the opportunity presents itself. Cf. Cherry Cotton Mills 
v. United States, 327 U.S. 536 (1946); Umted States v. 
Munsey Trust Co., 332 U.S. 234 (1947). 

In any event, no injunctive relief may be granted since 
appellant has an adequate remedy at law, 2.e., suit in the 
Court of Claims in the event that offset is made. National 
Enforcement Comm. v. Olson, supra, 95 U.S. App. D.C. at 
220, 221 F. 2d at 94. 


my. 


THE BOARD OF CONTRACT APPEALS. ACTING AS AGENT FOR 
THE SECRETARY OF THE ARMY, CORRECTLY DETER- 
MINED THAT APPELLANT HAD BEEN ERRONEOUSLY PAID 
$66,013. 


Attempted recovery by the Secretary of the disputed 
sum was prompted by a decision of the Armed Services 
Board of Contract Appeals that an unauthorized payment 
had been made by the Contracting Officer due to a mis- 
interpretation of the contract (J.A. 24-31). This decision 
represented the final adjudication of appellant’s claim for 
additional monies stemming from increased contract costs 
for which the Government was responsible. The Contract- 
ing Officer, to whom the claim was initially presented, 
allowed only a portion of the claim ($66,013) (J.A. 9-11).° 





5 Appellant’s claim was for $248,264.58. 
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The Contracting Officer’s decision was made pursuant to 
Clause 6 of the contract, which reads, in pertinent part, 
as follows :° 


* * * disputes concerning question of fact which 
may arise * * * shall be decided by the contracting 
officer * * *. Within 30 days * * * the contractor 
may appeal in writing to the Chief of Engineers, 
whose written decision thereon * * * shall be final 
and conclusive upon the parties hereto unless, within 
30 days after the receipt thereof by the contractor, 
he appeals in writing to the Secretary of the Army, 
which appeal shall operate to vacate said decision 
of the Chief of Engineers. If the dispute is deter- 
mined by the Secretary of the Army, his written de- 
cision, or that of his designated representative or 
representatives, shall be final and conclusive upon the 
parties hereto. * * * 


Appellant then appealed the Contracting Officer’s deci- 
sion to the Chief of Engineers, who affirmed (J.A. 12-23). 
A third and final appeal was then taken to the Armed 
Services Board of Contract Appeals, as agent for the 
Secretary of the Army. By virtue of Clause 6, supra, 
each successive appeal and decision operated to vacate 
the prior ones, so that the decision of the Secretary of 
the Army, as issued by the Armed Services Board of 
Contract Appeals, was final. The Board, however, re- 
solved no factual questions, since under its construction 
of the contract appellant was entitled to no increased 
costs, regardless of the facts. Accordingly, the contract- 
ing officer, whose authority was limited to determining 
factual questions arising under the contract, was found to 
have exceeded his authority in awarding appellant $66,013.” 
The Government, of course, was not bound by the un- 
auhtorized act of the Contracting Officer (Federal Crop 





6 P. 8, appellant’s brief. 


7 Questions of interpretation of contracts are not ‘‘questions of fact” 
within the meaning of that expression as it is used in disputes article of 
government contracts, McWilliams Dredging Co. v. United States, 118 Ct. 
Cl. 1 (1950). Therefore only questions of fact can be finally determined, in 
the absence of appeal, by the Contracting Officer. 
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Ins. Co. v. Merrill, 332 U.S. 380, 384 (1947); Sutton v. 
United States, supra) and demand for repayment was 
therefore made (J.A. 37-38). 

That the Board was determining a question of law is 
clear from a reading of its decision (J.A. 24-31). The 
substance of the Board’s holding is that the Government 
is not liable for the increased costs because they were 
absorbed by sub-contractors, who, lacking in privity, have 
no recourse against the Government, or against the prime 
contractor (appellant) due to the terms of the sub-con- 
tracts. The Board’s decision followed the well established 
‘‘Severin’’ rule that a contractor may not sue the Govern- 
ment for additional expense or loss to a sub-contractor 
if the sub-contract exculpates the prime contractor from 
liability. F. H. McGraw Co. v. United States, 131 C. Cl. 
501 (1955) ; Continental Ill. National Bank v. United States, 
121 C. Cl. 203, 244-245, cert. denied, 343 U.S. 963 (1952) 
and cases there cited Donovan v. Umited States, 149 F. 
Supp. 898 (C. Cls. 1957). 

Appellant does not contend that this decision was 
erroneous, but urges that because the money had already 
been paid over, the Secretary’s authority was limited to 
disciplining the Contracting Officer, or bringing suit in 
an appropriate court for refund. However, no authorities 
are cited in support of this contention, and we know of 
none. No reason exists to impose greater limitations on 
the Secretary of the Army in performing his procure- 
ment functions than are imposed on corporate officers 
performing similar functions. The collection of debts by 
means of offset is an accepted and standard practice of 
the business community as well as the Government. Final 
settlement of any dispute can, of course, be made in an 
appropriate court. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the District Court was correct in dismissing the com- 
plaint for lack of jurisdiction, and its decision should be 
affirmed. 

Otiver GascH, 
United States Attorney. 


Cart W. BELCHER, 
Tomas H. McGran, 
Louis M, Kapuan, 
Assistant Umted States Attorneys. 
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